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Introduction 
Indigenous fisheries have been, until recently, largely been ignored in Australian fisheries governance systems. 
This is even though a number of government inquiries over the last 20 or so years have highlighted many of the 
issues related to the lack of recognition and acknowledgement of Indigenous fisheries (see Coastal Zone Inquiry 
Chapter 10, 1993). The result of this has been subsequent development of fisheries policies, strategies and 
regulatory mechanisms have consistently failed to protect or enhance the rights and interests that Indigenous 
people have in their traditional aquatic biological resources (‘fish’).  One consequence of this is that Indigenous 
people have been prevented from benefitting fully from their traditional fisheries economically, culturally or 
spiritually.  In some cases at the state level Indigenous people have been criminalised by fisheries regulatory 
mechanisms that protect other stakeholder interests but fail to address Indigenous fishing rights. 

Fisheries governance mechanisms including legal frameworks must also address the impacts that the various 
fisheries sectors (commercial and recreational) have on the traditional target species of Indigenous communities 
to ensure that those impacts don’t impede Indigenous economic (food, barter and trade) aspirations or their 
cultural practices including the maintenance of traditional fishing knowledge. 

The following comments are addressed toward ToR 1 and to a lesser extent ToR 2 and 3. 

1 Legislation 
The FM Act 1991 as it stands currently fails to address Indigenous peoples fishing rights and interests. These 
rights must be addressed through changes to relevant sections of the Act and in particular the objectives, in order 
to bring it in line with international best practice in relation to the protection of Indigenous customary access to 
biological resources (see for example the United Nations Convention on Biodiversity- CBD, Article 10c). 

Currently the EPBC Act 1999, as a piece of Commonwealth legislation relating to management of biological 
resources, acknowledges in its objectives the close relationship that Indigenous Australians have with their 
traditional biological resources. 

3  Objects of Act 

… 

(d)  to promote a co‑operative approach to the protection and management of the environment 
involving governments, the community, land‑holders and indigenous peoples; and 

(e)  to assist in the co‑operative implementation of Australia’s international 
environmental responsibilities; and 

(f)  to recognise the role of indigenous people in the conservation and ecologically 
sustainable use of Australia’s biodiversity; and 

(g)  to promote the use of indigenous peoples’ knowledge of biodiversity with the 
involvement of, and in co‑operation with, the owners of the knowledge. 

‘Environmental Protection and Biodiversity Act 1999’ 

 

The Fisheries Management Act 1991, as a piece of Commonwealth legislation relating to management 
of biological resources (including ‘fish’) makes no similar acknowledgement of Indigenous 
Australians and their close relationship with their aquatic biological resources. This is a significant 
omission, which leaves the Commonwealth government exposed to international scrutiny in this area. 
Unless this is addressed, the decoupling of the EPBC Act 1999 from the FM Act 1991 should not 



proceed, rather the EPBC Act should continue to interact with the FMA 1991 especially given that it 
provides some recognition of Indigenous fishing through its acknowledgement of Indigenous 
customary use of biological resources.  

In NSW the Fisheries Management Act 1994 was recently amended in 2010 to explicitly acknowledge 
Indigenous cultural fishing and create a process to develop culturally appropriate regulations. This one 
of the few positive outcomes of the CZI recommendations in relation to Indigenous peoples rights and 
interests in the coastal zone. The FMA 1994 also provides for the establishment of an Indigenous 
Fishing Advisory Council (AFAC) which has now met on 4 occasions since the middle of 2011. 
AFAC is taken a central role in the development of  a better articulation between Indigenous 
communities and NSW DPI (fisheries). However there is a large backlog of issues for AFAC to 
address so it may be a while before significant changes are made to management processes that 
address Indigenous rights and interests. 

Developments such as the one in NSW provide the Commonwealth with an example of how 
Indigenous fisheries can be recognised in legislation. 

 

Recommendation 1: That Indigenous cultural fishing be recognised in the objectives of the 
FMA 1991. 

 

Recommendation 2: That objective 3b be expanded to mention the impact of commercial 
and recreational fishing on Indigenous cultural fishing practices, for example the existing 
last phrase of the current objective could be expanded in the following ways 

‘…in particular the need to have regard to the impact of fishing 
activities on non-target species and the marine environment and 
Indigenous cultural fishing practices’ 

 

2 International Conventions and Recent Developments 
 
UN Convention on Biodiversity (http://www.cbd.int/convention/) 
Australia is a signatory to the UN CBD and has been actively involved in the development of work 
programs to help achieve the aims of the various articles of the convention including in particular 
Article 8(j) (http://www.cbd.int/traditional/) and Article 10(c) 
(http://www.cbd.int/convention/articles/?a=cbd-10) both of which refer to indigenous rights in 
biodiversity. 

Article 8(j) says that; 

‘Each contracting Party shall, as far as possible and as appropriate: 

Subject to national legislation, respect, preserve and maintain knowledge, innovations and 
practices of indigenous and local communities embodying traditional lifestyles relevant for 
the conservation and sustainable use of biological diversity and promote their wider 
application with the approval and involvement of the holders of such knowledge, 
innovations and practices and encourage the equitable sharing of the benefits arising from 
the utilization of such knowledge innovations and practices.’ 

Article 10(c ) states that; 

Each Contracting Party shall, as far as possible and as appropriate: 

(c) Protect and encourage customary use of biological resources in accordance with traditional 
cultural practices that are compatible with conservation or sustainable use requirements; 

Both of these articles are addressed in the EPBC Act and they ought be addressed in any changes to 
the Fisheries Management Act 1991 that may come about as a result of the this review. 

UN CBD Conference of the Parties 11 
At the recent CoP11  in Hyderabad India from the 5th to the 19th of October 2012, the party states, 
which includes Australia adopted a new program of work addressing Article 10(c). 







1. Seeks to enhance Indigenous and Torres Strait Islander recognition  

2. Resolves issues around access  

3. Improves governance and provides pathways to better representation and management 
models  

4. Provides resourcing options in a user friendly and culturally appropriate manner  

5. Leads to improved capacity that empowers Indigenous and Torres Strait Islanders  

6. Leads to Agencies developing capacity to recognise and utilise Indigenous and Torres Strait 
Islander expertise, processes and knowledge  

7. Leads to recognition of customary rights and knowledge, including processes to incorporate 
Traditional Fishing Knowledge and Traditional Fisheries Management  

8. Improves knowledge and awareness of impacts on the environment and traditional harvest  

9. Provides management arrangements that lead to improved access, protection and 
incorporation of Traditional Fishing Knowledge and Traditional Fisheries Management input to 
processes  

10. Leads to an increased value for Indigenous and Torres Strait Islander (economic, social, 
cultural, trade, health, environmental)  

11. Leads to benefit sharing 

 

To date the 11 Key Principles have proved to be a valuable tool and provided general 
guidance for those people and organisations who have a role in Indigenous focused RD&E, 
giving FRDC, the National Priorities Forum (NPF), the Fisheries Research Advisory Boards 
(FRAB), and potential project developers sound guiding principles, and provided the basis for 
the development of the IRG –RD&E Draft Priorities for Fishing and Aquaculture. 

 
Recommendation 5: That any changes to fisheries governance at the Commonwealth level as a 
result of this review ensure that the initiative taken by FRDC to promote and development 
Indigenous fisheries research in Australia is maintained and strengthened. 

 
Conclusion 
The time is now right for updating Australia’s primary piece of fisheries legislation to 
accommodate the recognition of Indigenous fisheries in this country. There are numerous 
international developments that indicate that Indigenous peoples rights in traditional 
biological resources, which includes fisheries, are being progressively addressed around the 
world and Australia needs to keep pace with these developments. 


