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To: Greg Manning (for decision)
Through: S22 Acting Director, PAS

S22452020

EPBC 2010/5741 — Request to Revoke Approval — Western Highway Project Section 2

Timing: There is no deadline for this matter. The request was made on 9 January 2019.

Recommendations:

1. That you consider the contents of this brief, including all attachments.

2. That you agree that you do not believe on reasonable grounds that the conditions
specified in section 145(2) or section 145(2A) of the Environment Protection and
Biodiversity Conservation Act 1999 (EPBC Act) are satisfied in relation to this request.

3. If you agree with recommendation 2, that you agree that you cannot revoke EPBC
approval 2010/5741 — Western Highway Project Section 2 (the approval), as requested
by Mr Michael Kennedy, on the basis that you have no power under section 145(1)(b) or
section 145(2A) of the EPBC Act to do so.

4. If you agree with recommendation 3, that you sign the Statement of Reasons at
Attachment A.

¢

5. If you agree with recommendation 3, that you sign the letter at Attachment B advising
Mr Michael Kennedy of your decision.

!

Signatory:  Greg Manning Assistant Secretary Date: 11 May 2020
Assessments (WA, SA, NT), Post Approvals
and Policy Branch

Comments:

Considered )Discuss

Agree [)Not Agreed

Agreed /)Not Agreed

Not signed

ot signed

Request for revocation of the approval

1. On 9 January 2019, Michael Kennedy (on behalf of affected persons) wrote to James
Tregurtha, First Assistant Secretary, Environment Standards Division, in two separate
letters, requesting that the Minister exercise the power under section 145 of the
Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act) to revoke
the approval for EPBC 2010/5741: Western Highway Project Section 2 — Beaufort to
Ararat, Victoria.
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The two letters are similar in their request but with some differences in the material
presented. One letter (Attachment C) includes Western Highway Duplication Project
Expert Witness Statement, May 2018, prepared by Paul Foreman of Blue Devil
Consulting (Foreman Statement) (Attachment D). The other letter (Attachment E)
includes Western Highway Project Section 2B: Hillside Road, westward to junction with
Western Highway (formerly Option 1); Statement of Evidence; 30 November 2018;
prepared by Andrew McMahon of Ecology Australia (McMahon Statement)
(Attachments F).

The basis of the requests for revocation is the assertion that the approved action will
have significant impacts, including to two EPBC listed threatened species and an EPBC
listed ecological community, that were not properly identified during the assessment of
the proposed action. They are Golden Sun Moth (GSM) (critically endangered), Striped
legless lizard (vulnerable) and Grassy eucalypt woodland of the Victorian volcanic plain
(GEWVVP) (critically endangered).

Mr Kennedy has asserted that the information provides sufficient basis for you to revoke
the approval under section 145(1) and (2) of the EPBC Act, on the basis that the action

will result in a significant impact that was not identified in assessing the action, and that

the Minister's delegate would not have granted the approval if this information had been
available when the decision to approve the action was made.

Mr Kennedy has also asserted that the provisions of section 145(2A) of the EPBC Act
also provide sufficient basis for you to revoke the approval on the basis that information
provided was inaccurate, due to negligence or a deliberate act or omission by the person
proposing to take the action.

Project Approval

6.

On 17 April 2014, a delegate of the Minister approved with conditions the Western
Highway Project Section 2 — Beaufort to Ararat, Victoria (EPBC 2010-5741), comprising
the upgrade of the highway, including duplication of the carriageway (Attachment G).
On 10 April 2015, the approval was varied to delete conditions 4(b)(iv) and 4(b)(v) in
relation to Dwarf Galaxias habitat.

The approval contains conditions to protect and offset a number of EPBC listed
threatened species and ecological communities. The three of interest in this matter are
Golden Sun Moth (GSM) (critically endangered), Striped legless lizard (vulnerable) and
Grassy eucalypt woodland of the Victorian volcanic plain (GEWVVP) (critically
endangered).

Background to the request

8.

Mr Kennedy acts for affected persons including a local landholder, Ms MairiAnne
Mackenzie, and has previously sought suspension of the approval. On 16 May 2016, Mr
Kennedy requested that the approved action be suspended under Section 144 (1) (b) (2)
(a) of the EPBC Act on the basis of there having been insufficient assessment of three
matters of national environmental significance (MNES) in the Section 2B/Option 1
alignment, as follows:

a) Failure to identify Striped Legless Lizard habitat;
b) Underestimated GSM habitat and occurrence; and

c) Incorrect assessment of White Box-Yellow Box-Blakely's Red Gum Grassy
Woodland and Derived Native Grassland Ecological Community (Box Gum
Woodland) as GEWVVP.

A delegate of the Minister decided on 8 December 2016 that she did not believe on
reasonable grounds that the conditions specified in section 144(2) of the EPBC Act had
been satisfied, and accordingly she refused Mr Kennedy’s request to suspend EPBC
approval 2010/5741 on the basis that she had no power under Section 144(1)(b) of the
EPBC Act to do so. She provided a Statement of Reasons for this decision
(Attachment H). In summary her reasons were that:




10.

a) in regard to the Striped Legless Lizard, based on the information available, there
was no evidence to suggest that undertaking the approved action would result in
a significant impact to the species. Additionally, advice from the Wildlife, Heritage
and Marine Division (WHAM) was that even if the action in the Option 1
alignment had the potential for a significant impact to the species, that impact
would be adequately offset through the existing Dunkeld and Darlington offset
sites;

b) in regard to the GSM, conditions had already been applied for protection of this
species, including requirements for offsetting potential significant impacts.
WHAM advised that these offsetting requirements were adequate for potential
impacts to the species within the Option 1 alignment; and

c) inregard to the Box Gum Woodland, advice from WHAM was that the Option 1
alignment was likely to be in a transitional zone between two bioregions where
gradation may occur of different types of woodland ecological communities.
WHAM considered that the woodland identified by Ms Mackenzie's consultants
was likely to have an affinity with the GEWVVP, for which clearing limits and
offsetting requirements had already been imposed through the conditions of
approval. As, on available information, it was considered unlikely that the Box
Gum Woodland is present in the Option 1 alignment, there was no basis by
which the Minister could determine that a significant impact may occur.

As there was considered to be no evidence that the action would have a significant
impact on these matters, the conditions of section 144(2)(a) were not met. Therefore the
grounds for suspension of the action under section 144(1)(b) were not met.

Relevant legislation in relation to Mr Kennedy’s revocation requests

11.

12.

13.

14.

15.

Section 145 of the EPBC Act allows the Minister to revoke an approval in some
circumstances if certain criteria are met. The following outlines the relevant legislative
provisions in relation to the request from Mr Kennedy.

Section 145(1) of the EPBC Act allows you, as the Minister's delegate, to revoke an
approval given under Part 9 for the purposes of a specified provision of Part 3 if:

a) a significant impact on the matter protected by the provision has occurred
because of the contravention of a condition attached to the approval; or

i. this section is not enlivened as the request does not seek revocation on
these grounds;

b) the conditions specified at section 145(2) are satisfied.
The conditions specified at section 145(2) are:

a) the action has had, or the Minister believes that the action will have, a significant
impact that was not identified in assessing the action on a matter protected by a
provision of Part 3 for which the approval has effect; and

b) the approval would not have been granted if information that the Minister has
about that impact had been available when the decision to approve the action
was made.

The power to revoke an approval under section 145(1)(b) is both conditional and
discretionary. This means:

a) if you are not satisfied that the conditions specified in section 145(2) are met, you
do not have the power to revoke the approval; and

b) if you are satisfied that the conditions specified in section 145(2) are met, you
must decide whether to exercise your power to revoke the approval. In making
this decision, you must comply with administrative law principles. In addition, in
deciding whether or not to revoke the approval, section 145(3) allows you to take
the approval-holder’s environmental history into account.

Section 145(2A) of the EPBC Act allows you, as the Minister's delegate, to revoke an
approval given under Part 9 for the purposes of a specified provision of Part 3 if:
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a) the impacts that the action has had, will have or is likely to have were not
accurately identified in information available to the Minister when the approval
was given; and

b) the information did not accurately identify those impacts because of negligence
or a deliberate act or omission by the person proposing to take the action or the
designated proponent of the action.

Departmental analysis of the requests for revocation against Section 145(2)(a)

16.

17.

18.

19.

20.

21.

22.

23.

In his two letters requesting revocation, Mr Kennedy has presented specific information
supporting his request. In summary they are that:

a) The 2012 Environmental Effects Statement (EES) failed to identify the EPBC Act
listed critically endangered White Box-Yellow Box-Blakely’s Red Gum Grassy
Woodland and Derived Grassland Community, and that the initial identification of
Grassy Eucalypt Woodland of the Victorian Volcanic Plain and subsequent
reviews commissioned by Vic Roads were inaccurate;

b) The distribution of the Golden Sun Moth within the road reservation could be
significantly underestimated;

c) There is evidence that suitable habitat for Striped Legless Lizard is present within
and adjoining the road reservation, contrary to the conclusion of Ecology and
Heritage Partners in its various reports (Attachments | and J).

The specific information provided by Mr Kennedy in his requests is contained in two
documents: the Foreman Statement (Attachment D) and the McMahon Statement
(Attachment F). Mr Kennedy also refers in his letters to a number of reports prepared
either for Vic Roads or for the complainant (Ms Mackenzie).

In regard to Mr Kennedy’s claim, a review of the Minister's Proposed Decision Brief for
the approval decision (Attachment K) shows that, at the referral stage, the project was
considered to be a controlled action due to the likely impacts on GSM. The brief also
noted that that there was insufficient information in the referral documentation on
impacts on the Striped legless lizard and the GEWVVP.

Subsequent surveys were conducted and significant impacts identified for the GSM and
GEWVVP. General surveys conducted in late 2010 concluded that there was no suitable
habitat for Striped Legless Lizard in the project area.

In regard to the GSM, significant impacts were identified and appropriate conditions to
protect GSM habitat and establish offsets, based on the information available at the
time, were attached. As part of ongoing management, pre-clearance surveys have been
undertaken on several occasions, and the approval holder advised in January 2020 that
the surveys have identified a higher level of GSM presence than shown in the original
survey reports. This may be due to the prevailing conditions between 2014 and 2019
being more favourable to GSM breeding. The EPBC Act provides for the variation of the
conditions of approval if required, to address such new information. The Department
expects to brief you in relation to this matter in due course.

In regard to the GEWVVP, the Department accepted during the project’s assessment
that the identified GEWVVP was synonymous with the Department’s listing advice for
GEWVVP. Accordingly, the approval included provisions for minimising the impact on
GEWVVP and for offsetting impacted GEWVVP.

In subsequent reviews commissioned by Minter Ellison (acting for VicRoads), Ecology
and Heritage Partners Pty Ltd (EHP) specifically examined the area for Box Gum
Woodland and determined that the relevant patches of land failed to meet the criteria in
relation to this community (Attachments | and J). Brett Lane and Associates also
reviewed these reports (Attachment L) and supported the conclusion that there is no
Box Gum Woodland present.

Paul Foreman of Blue Devil Consulting, was commissioned by the complainant in 2015
and then in 2018. His Foreman Statement (Attachment D) has challenged the EHP and
Brett Lane and Associates reports, claiming that they are erroneous in their conclusion
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24.

25.

26.

27.

about the presence of Box Gum Woodland. He presents a detailed analysis in support of
his view of their errors and his own conclusions. He also suggests that EHP “have tried
to mislead” Minter Ellison and others to avoid admitting that their earlier work was
inadequate. This issue is addressed later in this brief.

The Department’s Ecological Communities Section reviewed the Foreman Statement in
June 2018 and generally agreed that Mr Foreman’s survey methods were appropriate
and would support the conclusion that the Box Gum Woodland is an accurate
classification (Attachment M). They also noted that a key issue is the soil type, in that
the GEWVVP can only occur on one soil type, Quaternary Basalt, and that its presence
would need to be verified to definitely establish its presence.

Andrew McMahon of Ecology Australia has also prepared a Western Highway Project
Section 2B: Hillside Road, westward to junction with Western Highway (formerly

Option 1) Statement of Evidence (Attachment F). He states that the EHP findings are
incorrect and that Box-Gum Grassy Woodland is present, that suitable habitat for Striped
Legless Lizard is present and that suitable habitat for Golden Sun Moth has been
underestimated. He bases his opinion regarding the presence of Box-Gum Grassy
Woodland, in part, on the understory containing the necessary number (12) of species of
forbs.

It is clear from the number of reports and reviews that there are widely divergent views
established at different times about the three MNES identified by Mr Kennedy. The
Department does not therefore believe that it is possible to say with certainty that a
significant impact will occur that was not identified during the assessment.

Consequently the Department believes that, although there may be some evidence to
support a finding that the action may be likely to have a significant impact that was not
identified in assessing the action on a matter protected by a provision of Part 3 for which
the approval has effect, it is not sufficient to satisfy the Department that such impacts will
result as a matter of certainty.

Departmental analysis of the request for revocation against Section 145(2)(b)

28.

29.

30.

31.

32.

The Western Highway Section 2 project is part of a broader program of highway
upgrades. The Western Highway is the principle interstate road link between Adelaide
and Melbourne and a key route for the freight industry and tourism. Significant economic
and social benefits were considered to flow from the project by improving transport links
and improved road safety.

In its initial scoping work, VicRoads identified 10 potential alignment options, with two
preferred options (Option 1 and Option 2). In particular, while Option 2 was considered
to have a lower impact on farming land and MNES, Option 1 was assessed to pose a
lower risk of encountering unstable geological units, would impact less native vegetation
in total and would avoid one of the dwellings identified for removal. The State’s
assessment report determined that Option 1 was superior in terms of the overall
biodiversity outcomes.

The proposed EPBC Act decision brief noted that the project’s EES identified a number
of significant impacts to MNES from the project. The EPBC Act assessment and
subsequent approval include a set of conditions to minimise and mitigate the impacts,
and provided for appropriate offsets for unavoidable impacts. The approval conditions
provide for revisions of management plans to better protect threatened species and
ecological communities.

In addition, section 143 of the EPBC Act provides for approval conditions to be varied for
a number of reasons, including a determination that a significant impact was either not
identified or underestimated. Alternately, the approval holder can seek a variation which
the Minister may agree to if any conditions attached to the variation are necessary or
convenient to protect the matters protected.

While there may be some evidence that the assessment of impacts on MNES may have
been incorrect, this does not lead to a conclusion that the Minister would have not
approved the project.



33. Itis the Department’s view that, if the assessment had identified impacts in line with
those suggested by Mr Kennedy and the experts whose reports he has provided, the
project would still have been approved by the Minister, but subject to conditions which
addressed the different identified impacts. The EPBC Act and the approval have
safeguards which allow for the conditions to be varied to deal with the inevitable
uncertainty associated with assessments and approvals.

34. Therefore, the Department does not believe that the approval would not have been
granted if information that the Minister (or delegate) now has about that impact had been
available when the decision to approve the action was made.

Departmental analysis of the request for revocation against Section 145(2A)

35. Mr Kennedy’s claim that section 145(2A) may apply, appears to be based on the
differing opinions about the application of methods and conclusions drawn; that EHP no
longer employed the original staff who conducted the survey work; and that the original
field notes for those surveys have not been retained and therefore are unavailable for
review.

36. As set out above, the Department has no basis on which to determine that EHP provided
inaccurate information about the existence of the Box Gum Grassy Woodland at the site.

37. Even if the Department were to accept the view that the Box Gum Grassy Woodland is
present at the site, and thus the impacts of the action were not accurately identified, it
does not follow that this was because of negligence or a deliberate act or omission by
VicRoads as the project proponent of EPBC approval 2010/5741. Furthermore a failure
by EHP to retain their field notes for over 6 years is not evidence of negligence or a
deliberate act or omission on the part of VicRoads.

38. Following the above conclusions, the Department does not believe that it is possible to
form a conclusion that the information did not accurately identify impacts because of
negligence or a deliberate act or omission by the person proposing to take the action or
the designated proponent of the action (section 145(2A)).

Conclusion

39. Based on this information, the Department considers that:

a) there may be a basis for you to form a belief on reasonable grounds that a
significant impact that was not identified in assessing the action has occurred, or
will occur, though there is no certainty for such an event given the conflicting
evidence of the ecological studies;

b) there is insufficient basis for you to form a belief on reasonable grounds that the
approval would not have been granted if information that the Minister (or
delegate) has about that impact had been available when the decision to approve
the action was made; and

c) there is insufficient basis for you to form a belief on reasonable grounds that the
information did not accurately identify such impacts because of negligence or a
deliberate act or omission by the person proposing to take the action or the
designated proponent of the action.

40. For this reason, the Department considers there is insufficient basis for you to form a
belief on reasonable grounds that the conditions specified in sections 145(1), 145(2) or
145(2A) of the EPBC Act are satisfied. Therefore, the Department considers you do not
have the power to revoke the approval under sections 145(1)(b) or 145(2A) of the EPBC
Act.

Other issues

41. Part of the project area has been subject to legal action under the Aboriginal and Torres
Strait Islander Heritage Protection Act 1984 (ATSIHP Act). On 6 December 2019, the
Federal Court set aside the Minister’s July 2019 decision not to make a declaration
under section 10 and section 12 of the ATSIHP Act to protect six trees and the
surrounding area in Djab Wurrung country, near Buangor, about halfway between
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Beaufort and Ararat. The Department is gathering further information to brief the Minister
to support her making new decisions under section 10 and section 12 of the ATSIHP
Act, taking into account the findings of the Federal Court, and including working with all
relevant parties to gather all relevant information to ensure the Minister is able to make
fully informed decisions. It is expected that decisions will be made on this matter during
the first quarter of 2020.

s4/7B(a), s47B(b)

Recommendation
43. For the reasons set out in this brief, the Department recommends that you:

e agree that you do not have the power under section 145(1)(b), as shown in
paragraph 13.b., to revoke the approval for EPBC 2010/5741, as requested by
Mr Kennedy, on the basis that the condition specified in section 145(2)(b), as
shown in paragraph 14.b., is not satisfied; and

e agree that you do not have the power under section 145(2A) to revoke the
approval for EPBC 2010/5741, as requested by Mr Kennedy, on the basis that
the conditions specified in section 145(2A), as shown in paragraphs 16.a. and
16.b., are not satisfied.

44. If you decide, consistently with the Department’s advice, that you have no power to
revoke the approval, it is recommended:

a) that you sign the Statement of Reasons at Attachment A; and

b) that you sign the letter to Mr Michael Kennedy at Attachment B.
Consultation:

45. General Counsel Branch, Heritage Branch

s22 Contact Officer: S22
Assistant Director Project Officer
Post Approvals Section Post Approval Section
Ph: (03) 6208 2927 s22
4 May 2020
Attachments

A. Statement of Reasons (for signature)
B. Response letter (for signature)

C. Letter of 9 January 2019 from Mr Michael Kennedy to James Tregurtha submitting an
expert witness statement by Paul Foreman (Blue Devil Consulting) and seeking
revocation of EPBC 2010/5741

D. Western Highway Duplication Project Expert Witness Statement (May 2018) Paul
Foreman (Blue Devil Consulting)

E. Letter of 9 January 2019 from Mr Michael Kennedy to James Tregurtha submitting an
expert witness statement by Andrew McMahon (Ecology Australia) and seeking
revocation of EPBC 2010/5741


A20597
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. Western Highway Project Section 2B: Hillside Road, westward to junction with Western
Highway (formerly Option1) — Statement of Evidence by Andrew McMahon; November
2018

. Approval notice and variation for EPBC 2010/5741

H. Statement of Reasons for 8/12/2016 for M Collins decision that there were no grounds

for suspension

Ecological Assessment: Western Highway Project. Section 2B, Victoria — Report by
Ecology and Heritage Partners; May 2017

Responses to Key Ecological Issues Raised by MairiAnne Mackenzie: Western Highway
Project, Section 2B; Ecology and Heritage Partners; 26 June 2017

. Minister’s Proposed Decision Brief for the approval decision dated 2/4/2014

Letter from Brett Lane and Associates Pty Ltd to Minter Ellison Lawyers re review of the
Ecology and Heritage Partners reports; 3 July 2017

. Email from Ecological Communities Section, DEE, providing advice on the Blue Devil
Consulting Witness Statement of May 2018
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o S22

To:

Subject: FW: Western Highway Duplication: Section 2B: Assessment deficiencies [Reference 2010/5741] [SEC=UNCLASSIFIED]
Date: Thursday, 7 February 2019 4:18:27 PM

Attachments: image001.png

From:S22

Sent: Friday, 29 June 2018 3:50 PM

To:S22

Cc:522

Subject: RE: Western Highway Duplication: Section 2B: Assessment deficiencies [Reference 2010/5741] [SEC=UNCLASSIFIED]
His22

Thanks for passing on Paul Foreman’s statement. We've read through it and consider he has made a thorough evaluation of the
situation on the site. We've limited our response to issues concerning the national ecological communities - Mr Foreman also
makes comments about a possible State-listed groundwater-dependent ecosystem and his views regarding the approaches taken
in other assessment reports and the general assessment process itself that are not directly relevant to our work and we are unable
to comment on.

| note our previous advice and knowledge of the issue, back in July 2016, was focused on the peer review by Ecology Australia (EA)
of the several environment reports that were produced for the Western Highway upgrade project up to that time. We agreed that
Mr Foreman’s assessment should be given due consideration because his methods used on-ground plots to survey the flora with
reference to diagnostic and condition criteria cited in EPBC guidance documents (listing advices, recovery plans and info
brochures). This approach is most likely to give a definitive result of the floristic values in the surveyed area. We therefore
concluded in our initial advice that: “The vegetation is consistent with the description for Box-Gum Grassy Woodland EC but it’s
occurrence appears to be at the edge of the range for this EC in southern Victoria.” The reference to potential edge of range
occurrence simply acknowledges that the Box Gum Grassy Woodland is more common in the northern and central parts of Vic but
its distributional occurrences are less well known south of the dividing range in Victoria. It was not stating that the Box Gum Grassy
Woodland cannot be present because the area is in the transitional zone for the ecological community. Mr Foreman has given
more detail of his survey methods in the statement that reinforces our former conclusion. Our previous advice also noted the
region is close to the boundary of the VVP and Victorian Midlands bioregions and near rain-shadow regions, which raises a
possibility some vegetation patches may be considered transitional woodland communities that may have affinity with the drier
GEWVVP variant. We noted, however, that the GEWVVP is specifically linked to Quaternary basalt soil. This would need to be
verified to definitely establish its presence.

Mr Foreman’s statement gives more detail to reliably support his conclusions that Box Gum Grassy Woodland is present rather
than Grassy Eucalypt Woodland of the VVP. The key piece of evidence concerns the soil type at the site and confirmation of the
bioregion for the patch in question because the diagnostic features of the GEWVVP community include: a distribution limited to
the VVP bioregion and occurrences limited to Quaternary basalt soils. We don’t believe any such limitations are imposed on the
Box Gum Grassy Woodland. Mr Foreman states: “The area in question is located within the Central Victorian Uplands” (p9) and
that the physical environment across the area is “a low granite range with moderately sloping metamorphic sandstone” (p10). We
agree with Mr Foreman that this rules out the GEWVVP community. An examination of online maps through the Vic NatureKit
website shows that the Western Highway in the broad project region between Ararat and Buangor intersects both the VVP and
CVU regions. Furthermore, we’re aware from other queries from local ecologists that the boundary between the soils of the VVP
and adjoining bioregions isn’t always ‘neat’ — small pockets of localised basaltic soils may be scattered within adjoining bioregions
such as the Victorian Midlands, but are not a significant feature of those bioregions. The information from Mr Foreman
categorically excludes these possibilities: the patch is in the CVU and is not on Quaternary basalt soils. Hence it does not meet
these diagnostic features of GEWVVP.

We have a few other clarifications about listed ecological communities made in Mr Foreman’s statement.

e Inpara 77 that he notes that “the ‘Refusal to suspend (December 2016)’ document states that ‘there is no conservation
advice or recovery plan for [Box—Gum Grassy Woodland].” In fact, there is a Conservation Advice at the back of the Listing
Advice”.

While the listing advice does have a section at the end marked as “Conservation advice” it is not a formally approved
Conservation Advice. Conservation Advices prepared before the EPBC amendments in 2007 were simply informal, brief
guidance in the listing advice on priority recovery actions, to cover the gap between listing and preparation of a recovery
plan. It does not include all the information currently required by the EPBC Act and has not been formally approved by the
Minister or their delegate. Hence the SPRAT database notes there is no approved Conservation Advice. However, there is
a national recovery plan that has been effective under the EPBC Act since 2013. So the ‘Refusal to suspend’ document
from December 2016 incorrectly stated that there is no recovery plan.

e Mr Foreman generally follows the diagnostic and condition criteria presented as a flowchart in Box Gum guidance
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documents. He follows the pathway for small patch sizes (0.1ha to 2ha) with a high diversity of 12 or more non-grassy
native understorey species and considers this to be met from his surveys. However, there is an alternative pathway that
can apply to patches larger than 2ha, when the understorey diversity may be lower, that should also be considered in such
cases. We have previously given the advice below to interpret the Box Gum Grassy Woodland condition:

Guidance on the definition of the EPBC-listed ecological community - White Box-Yellow Box-Blakely's Red Gum Grassy
Woodland and Derived Native Grassland - in relation to the understorey condition thresholds criteria.

Firstly, the listing advice provides the key information on the listed ecological community and should be consulted in conjunction with the
Policy Statement information booklet and National Recovery Plan for the ecological community. The condition classes in the listing
advice state that:

For smaller (at least 0.1 ha) patches:

A patch in which the perennial vegetation of the ground layer is dominated by native species, and which contains at least 12 native, non-
grass understorey species (such as forbs, shrubs, ferns and sedges) is considered to have a sufficiently high level of native diversity to
be the listed ecological community. At least one of the understorey species should be an important species (e.g. grazing-sensitive,
regionally significant or uncommon species; such as Kangaroo Grass or orchids) in order to indicate a reasonable condition.

This requires the 12 species to be present within the patch. The 0.1 ha suggested plot size (in the Policy Statement) for assessing the
understorey, is intended to help guide surveys of the patch.

For larger (at least 2 ha) patches:

Areas with both an overstorey and understorey present are also considered of sufficiently good condition to be part of the listed
ecological community if the understorey meets any of the conditions above, or if they have a predominantly native understorey, are two
hectares or above in size, and have either natural regeneration of the overstorey species or 20 or more mature trees per hectare.

The patch extends to the larger of:
1) the area over which the understorey is predominately native, or
2) an area that contains five or more trees in which no tree is greater than 75m from another tree (as outlined in the Policy Statement).

An updated version of the flowchart is included as Appendix 2 in the natlonal recovery plan for this ecologlcal community, and is more
consistent with the wording and intent of the listing advice
gum-grassy-woodland-and-derived-native-grassland- natlonal).

It may be prudent to ask Mr Foreman how the site in question fits within this alternative pathway for Box Gum Grassy Woodland,
which may allow additional areas of the site to potentially be included if they meet these criteria (for patches >2ha) but didn’t
meet the minimum twelve non-grass native species understorey diversity.

| hope that helps with your query. Kind regards

S22

Assistant Director
Ecological Communities Section
AG — Dept of the Environment and Energy

Tel: 822

Email:

Postal: GPO Box 787, Canberra ACT 2601

Street: Level 2, John Gorton Building, Parkes ACT 2600

Web: www.environment.gov.au/topics/threatened-species-ecological-communities

From:S22

Sent: Wednesday, 27 June 2018 11:29 AM

To:522

Cc:S22

Subject: FW: Western Highway Duplication: Section 2B: Assessment deficiencies [Reference 2010/5741] [SEC=UNCLASSIFIED]

His22

As discussed, please find the information attached alleging the potential misclassification of Box Gum Grassy Woodland as
GEWVVP. Very grateful for any advice you may be able to provide on the contents of the document.

Our next step will be to seek clarification form the approval holder, so any indication of the significance/likelihood/accuracy of the
information provided would be very greatly appreciated.

I will forward over the advice you previously provided for a bit more context/background.

Kind regards,
s22



-
) s22 822

i ] #tﬂ A/g Assistant Director

-« .r,;"'v Compliance Monitoring Team 51 Allara St, Canberra 2600

A

Commonweslth Department of the Environment and Energy GPO Box 787 Canberra 2601

From:s22

Sent: Friday, 15 June 2018 3:01 PM

To:s22

Cc:522

Subject: FW: Western Highway Duplication: Section 2B: Assessment deficiencies [Reference 2010/5741] [SEC=UNCLASSIFIED]

Hig22

Please see below. | spoke to§22| about this, earlier this week. | think§22 | was previously the contact for this matter, but
understand§22 is out of the office this week.

| haven’t responded to this email. 822 thought it would be worth sending on to General Counsel Branch — happy to leave it with
you guys to take from here. | will also fwd on a follow up message from Ms McKenzie, which I've received today.

If | receive any further calls / emails, are you able to suggest who is best placed to respond please?

Cheers, 522

From: Michael Kennedy [mailto:michaelikennedy63@gmail.com]

Sent: Tuesday, 12 June 2018 6:07 PM

To:522

Subject: Western Highway Duplication: Section 2B: Assessment deficiencies [Reference 2010/5741]

s22

Director

Victoria and Tasmania Assessments Area
Environmental Standards Division
Department of Environment and Energy
Canberra

Dears22

| am attaching for your immediate attention an Expert Witness Statement May 2018 (the Statement) written by
Paul Foreman, Director of Blue Devil Consulting.

It identifies deficiencies in the 2012 biodiversity impact assessment by a VicRoads’ contractor which formed
part of the 2012 Environmental Effects Statement prepared for this project, as well as a more recent May 2017
assessment by the same contractor.

The deficiencies included a failure to identify a specific listed endangered MNES community, the White Box-
Yellow Box-Blakely’s Red Gum Grassy Woodland and Derived Native Grassland community (“the community”)
as well as the likely presence of a Groundwater Dependant Ecosystem.

The Statement was prepared following a further field visit by Mr. Foreman on 2 March 2018. That field visit was
to review his earlier field work in 2015 and to map in a manner consistent with the EPBC Act protocols what
was confirmed to be a significant area of the community within the proposed VicRoads’ alignment (4.34 ha) and
adjoining that alignment (15.14 ha).

The Statement includes a strong technical criticism of the Reasons for a Decision by Monica Collins, Acting
Secretary, Compliance and Enforcement Branch of the Department on 8 December 2016 to refuse my request
to the Minister in March 2016 to suspend the approval of the controlled action on 17 April 2014 (reference
2010/5741).

While the Statement has been prepared for the purpose of proceedings adjourned in the Supreme Court of
Victoria since June 2017, it is forwarded for your urgent attention as VicRoads, through its contractors, has
signalled last week its intention to proceed to imminently remove a significant number of Large Old Trees and
related vegetation, including the community. That action may commence within this week.

An additional Expert Witness Statement, prepared by Andrew McMahon of Ecology Australia, is close to
finalisation. It is based on Ecology Australia’s June 2016 peer review report of the EES as updated by a field
visit on 2 March 2018. That EWS is focused on deficiencies in the identification of the habitat of two additional



listed endangered fauna MNES, the Golden Sun Moth and the Striped Legless Lizard.

| have instructions to prepare an application to the Minister to revoke the April 2014 approval based on the two
Expert Witness Statements. As that application will take a few days to formalise and as time is of the essence
in view of the published intentions of VicRoads, | am forwarding this Statement as an interim action to inform

you of what are claimed to be assessment deficiencies as a prelude to seeking the intervention of the Minister.

| shall telephone your office tomorrow to ascertain whether you require any further information.
Sincere regards

Michael Kennedy

Michael I. Kennedy & Associates
Lawyers and Transaction Advisors

25 Diamond Street Eltham 3095

Melbourne

Tel: +61 3 9431 3464

Mobile: +61 405 186898

E-Mail: michaelikennedy63@gmail.com
WhatsApp Registered

Liability limited by a scheme approved under Professional Standards legislation
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