


Please find attached a letter from the s47F
relating to the above.

Regards,

S47F

Office of the Director General

Department of Water and Environmental Regulation
E:s47F | www.dwer.wa.gov.au
T:s47F

Twitter: @DWER WA

From: EPBC Referrals [mailto:EPBC.Referrals@environment.gov.au]

Sent: Monday, 12 February 2018 1:27 PM

To: Registrar <registrar@dwer.wa.gov.au>

Cc: s47F EPBC Referrals
<EPBC.Referrals@environment.gov.au>

Subject: Invitation to comment on Referral - (EPBC 2018/8138) Clearing and sand extraction, Lot 3 Buller Road,
Waroona, WA [SEC=UNCLASSIFIED]

Good afternoon

We are sending you the attached link to a referral received for consideration under the Environment Protection and
Biodiversity Conservation Act 1999 (EPBC Act) for your comments, as it falls within your area of interest:
http://epbcnotices.environment.gov.au/invitations/

Formal notification of this referral is also attached to this email.
Any comment should be sent by 26 February 2018 via:

by letter s22
Director
Project Assessments West Section
Assessments & Post Approvals Branch
Department of the Environment and Energy
GPO Box 787
CANBERRA ACT 2601

by email s22
Regards

Referrals Gateway
Governance and Business Support Section

Disclaimer: Thise-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and del ete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.




















































































s22

From: FOI Contact Officer

Sent: Tuesday, 24 September 2019 1:47 PM

To: s22

Subject: FW: VT2245 - Third Party Consultation - DE&E - [SEC=UNCLASSIFIED]

From: FOI Contact Officer

Sent: Friday, 15 March 2019 5:58 PM

To:s47F

Cc: FOI Contact Officer <FOl@environment.gov.au>

Subject: RE: VT2245 - Third Party Consultation - DE&E - [SEC=UNCLASSIFIED]

Dears47F
Thank you for your time over the telephone.

As discussed the Department of the Environment and Energy has no concerns or issues with the disclosure of the
documents, provided the following redactions occur:

- Junior officer names and contact details are redacted under section 22 of the FOI Act; and
- The additional EPBC Act projects discussed in Document 62 are redacted, as they are not relevant (not in scope)

to an FOI specifically related to the assessment of Mr Grainger’s proposed action.

The names junior officer (emails and contact details) to redact are as follows:

Document 72
Should you come across any other names it would be appreciated if you could redact.
Please do not hesitate to contact me should you have any questions.

Regards

S22

FOI Contact Officer | General Counsel Branch
Department of the Environment and Energy
a: GPO Box 787 CANBERRA ACT 2600

t: 02 6274 2098

e: foi@environment.gov.au




From: S47F

Sent: Tuesday, 12 March 2019 1:41 PM

To: FOI Contact Officer

Subject: VT2245 - Third Party Consultation - DE&E -

Good morning all

The Department of Water and Environmental Protection (DWER) has received an application under the
provisions of the Freedom of Information Act 1992 (the FOI Act) seeking access to copies of documents held
DWER from Mr Aaron Grainger (Mr Grainger) relating to all correspondence between the ex-Department of
Environment Regulation (DER) now the Department of Water and Environmental Regulation (DWER) about
a clearing permit. This application to the DWER is in accordance with rights under the FOI Act.

The FOI Act gives individuals and organisations the legal right to apply to all State and Local Government
agencies in Western Australia, including the DWER, for access to copies of documents held by State and
Local Government agencies. Documents are defined in the FOI Act broadly and will include written material,
including email correspondence, plans and drawings, photographs, videos, tape recordings and any kind of
information that is stored in electronic form.

Under the FOI Act, all State and local government agencies are required to assist members of the public to
obtain access to the documents. In addition, the FOI Act states that a person’s right to apply for access to
copies of documents all State and Local Government agencies in Western Australia is not affected by any
reasons HydroSolutions may give for seeking access to documents.

The DWER has identified a number of documents that fall within the scope of this application. | will send a
link so that you can access the documents in One Drive.

These documents contain, among other things, some personal information about individuals other than the
applicant as well as some commercial and/or business information.

Please note that the requested documents have not been released to applicant by the DWER at this stage
of the processing of the FOI application.

As the identified document(s) contain some personal or business information about you, it is regarded as a
“third party” for the purposes of sections 32 and 33 of the FOI Act and, as a result, you has rights under the
FOI Act. | enclose, for your information, an explanatory document published by the Office of the Information
Commissioner (WA) which describes and explains your rights as third parties under the FOI Act.

Consideration

The DWER is presently considering whether or not to give Mr Grainger access to the requested documents.
Section 4 of the FOI Act requires all State and local Government agencies to give effect to the FOI Act in a
way that assists the public to obtain access to documents promptly and at the lowest reasonable cost. In
principle, DWER holds the view that, in accordance with the “spirit and intent” of the FOI Act, access should
be given to the requested documents, unless there are some compelling public interest reasons why access
should not be given.

Sections 32 and 33 of the FOI Act require the DWER to consult with any potentially affected third party if it
decides to give access to a copy to all or some of the requested documents. The purpose of the consultation
provision of the FOI Act is to seek the third parties’ views as to whether one or more third party considers
that the requested document(s) contain any information which a third party considers is exempt information
under clause 3 (personal information) or clause 4 (commercial or business information) of Schedule 1 to the
FOI Act.

Where the DWER receives an FOI application like this one, the DWER removes all personal information
about individuals from the requested documents, including details such as an individual’'s name, addresses,
telephone numbers and email addresses, before releasing any documents under the FOI Act. Personal

2



information of the kind described above is only released by the DWER with the express written consent of
an individual third party. However, in this instance, individual names will be released.

Consultation

Would you please advise the DWER, as soon as practicable and, in any event, by no later than 15 March
2019 whether you consent to the requested documents being released to Mr Grainger. If you do consent, a
reply email address tos47F on or before 15 March 2019 will suffice.

In the alternative, if you do not consent to the requested documents being released to Mr Grainger, | invite
you to tell the DWER why you do not consent to the requested documents being released to the FOI
applicant. In that regard, it is not sufficient for you to simply object to access being given to the requested
documents. You must give written reasons why it considers that the requested documents contain matter
that is exempt matter under clause 3 or clause 4 of Schedule 1 to the FOI Act.

| enclose a copy of relevant excerpts from the FOI Act which may assist you in its consideration of this matter.
You may also obtain further information about the operation of the FOI Act and about its rights under the FOI
Act from the Office of the Information Commissioner telephone: (08) 6551 7888 or from the Information
Commissioner’s website at www.oic.wa.gov.au.

Please note that if you do not respond to this email, on or before 15 March 2019, then the DWER will make
its decision on whether to release the requested document to Mr Grainger, without the benefit of being able
to consider and take into account any information you may wish to put before the DWER. If you have any
gueries in relation to the matters raised in this email, please do not hesitate to contact me ons47F

or by email to s47F

Thank you very much for your assistance in this matter, much appreciated.
Kind regards

S47F

S47F

Legal Services

Department of Water and Environmental Regulation
Prime House, 8 Davidson Terrace, Joondalup WA 6027
Locked Bag 10, Joondalup DC WA 6919

SATF

| www.dwer.wa.gov.au

Disclaimer: Thise-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.



s22

From: FOI Contact Officer

Sent: Tuesday, 24 September 2019 1:46 PM

To: s22

Subject: FW: VT2701 - Lot 3 Buller Road, Waroona WA - Third party consultation - DE&E

[SEC=OFFICIAL]

From: FOI Contact Officer

Sent: Monday, 3 June 2019 3:36 PM

To:s47F

Cc: FOI Contact Officer <FOl@environment.gov.au>

Subject: RE: VT2701 - Lot 3 Buller Road, Waroona WA - Third party consultation - DE&E [SEC=0OFFICIAL]

Dear S47F
Thank you for your email.

The Department of the Environment and Energy have no objection to the disclosure of the documents with the
exception of the names of junior officers being redacted as follows:

- 822 N 1-Page3

—DN 1-Page3
Please do not hesitate to contact me should you have any questions.

Kind regards

S22

FOI Contact Officer | General Counsel Branch
Department of the Environment and Energy
a: GPO Box 787 CANBERRA ACT 2600

t: 02 6274 2098

e: foi@environment.gov.au

From: s47F

Sent: Monday, 27 May 2019 2:12 PM

To: FOI Contact Officer

Subject: VT2701 - Lot 3 Buller Road, Waroona WA - Third party consultation - DE&E

Good afternoon s22

The Department of Water and Environmental Protection (DWER) has received an application under the
provisions of the Freedom of Information Act 1992 (the FOI Act) seeking access to copies of documents held
DWER relating to Lot 3 Buller Road, Waroona WA. This application to the DWER is in accordance with rights
under the FOI Act.



The FOI Act gives individuals and organisations the legal right to apply to all State and Local Government
agencies in Western Australia, including the DWER, for access to copies of documents held by State and
Local Government agencies. Documents are defined in the FOI Act broadly and will include written material,
including email correspondence, plans and drawings, photographs, videos, tape recordings and any kind of
information that is stored in electronic form.

Under the FOI Act, all State and local government agencies are required to assist members of the public to
obtain access to the documents. In addition, the FOI Act states that a person’s right to apply for access to
copies of documents all State and Local Government agencies in Western Australia is not affected by any
reasons the FOI applicant may give for seeking access to documents.

The DWER has identified two documents that fall within the scope of this application.

These documents contain, among other things, some personal information about individuals other than the
applicant as well as some commercial and/or business information.

Please note that the requested documents have not been released to applicant by the DWER at this stage
of the processing of the FOI application.

As the identified document(s) contain some personal or business information about you/Department of
Environment & Energy (DE&E), it is regarded as a “third party” for the purposes of sections 32 and 33 of
the FOI Act and, as a result, you has rights under the FOI Act. | enclose, for your information, an explanatory
document published by the Office of the Information Commissioner (WA) which describes and explains your
rights as third parties under the FOI Act.

Consideration

The DWER is presently considering whether or not to give the FOI applicant access to the requested
documents. Section 4 of the FOI Act requires all State and local Government agencies to give effect to the
FOI Act in a way that assists the public to obtain access to documents promptly and at the lowest reasonable
cost. In principle, DWER holds the view that, in accordance with the “spirit and intent” of the FOI Act, access
should be given to the requested documents, unless there are some compelling public interest reasons why
access should not be given.

Sections 32 and 33 of the FOI Act require the DWER to consult with any potentially affected third party if it
decides to give access to a copy to all or some of the requested documents. The purpose of the consultation
provision of the FOI Act is to seek the third parties’ views as to whether one or more third party considers
that the requested document(s) contain any information which a third party considers is exempt information
under clause 3 (personal information) or clause 4 (commercial or business information) of Schedule 1 to the
FOI Act.

Where the DWER receives an FOI application like this one, the DWER removes all personal information
about individuals from the requested documents, including details such as an individual’'s name, addresses,
telephone numbers and email addresses, before releasing any documents under the FOI Act. Personal
information of the kind described above is only released by the DWER with the express written consent of
an individual third party.

Consultation

Would you please advise the DWER, as soon as practicable and, in any event, by no later than 3 June 2019
whether you consent to the requested documents being released to the FOI applicant. If you do consent, a
reply email address tos47F on or before 3 June 2019 will suffice.

In the alternative, if you do not consent to the requested documents being released to the FOI applicant, |
invite you to tell the DWER why you do not consent to the requested documents being released to the FOI
applicant. In that regard, it is not sufficient for you to simply object to access being given to the requested
documents. You must give written reasons why it considers that the requested documents contain matter
that is exempt matter under clause 3 or clause 4 of Schedule 1 to the FOI Act.

| enclose a copy of relevant excerpts from the FOI Act which may assist you in its consideration of this matter.
You may also obtain further information about the operation of the FOI Act and about its rights under the FOI
Act from the Office of the Information Commissioner telephone: (08) 6551 7888 or from the Information
Commissioner’s website at www.0oic.wa.gov.au.
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Please note that if you do not respond to this email, on or before 3 June 2019, then DWER will make its
decision on whether to release the requested documents, without the benefit of being able to consider and
take into account any information you may wish to put before DWER. If you have any queries in relation to
the matters raised in this email, please do not hesitate to contact me on S47F or by email to
S47F

Thank you very much for your assistance in this matter, much appreciated.

Kind regards

SATF

Legal Services

Department of Water and Environmental Regulation
Prime House, 8 Davidson Terrace, Joondalup WA 6027
Locked Bag 10, Joondalup DC WA 6919

S47 F | www.dwer.wa.gov.au

Disclaimer: Thise-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.



s22

From: s22

Sent: Thursday, 4 April 2019 7:05 PM

To: 'registrar@dwer.wa.gov.au’

Cc: S4TF

Subject: Proposed Approval: EPBC 2018/8138 [SEC=OFFICIAL]

Attachments: 2018-8138-Proposed Approval-Decision Notice (DRAFT).pdf; 2018-8138-Proposed

Approval-Notification Letter (DWER).pdf

Good Evening,

This email is to inform you that a proposed approval decision for the Waroona Sand Extraction Proposal (EPBC
2018/8138) has now been made. Please find attached the proposed conditions and a letter inviting comment on the
proposed decision.

Please note that hard copies of these documents have not been sent. If you have any questions, please let me know.
Regards,

s22

Acting Assistant Director

Project Assessments West

Environment Standards Division
Department of the Environment and Energy

GPO Box 787, Canberra ACT 2601
s22









ANNEXURE A — CONDITIONS OF APPROVAL

Part A — Conditions specific to the action

1. The approval holder may only clear land within the project area shown at Attachment 1 and must
not clear more than 14 hectares of black cockatoo habitat which may include the clearing of up
to 8.11 hectares of Banksia Woodlands TEC.

2. To mitigate indirect impacts to black cockatoos and the Banksia Woodlands TEC the approval
holder must not:

a. clear vegetation or undertake sand extraction within 150 metres of any conservation
category wetland

b. store fuel or other chemicals, or undertake refuelling or vehicle servicing within the
boundaries of Lot 3 Buller Road, Waroona.

3. The approval holder must submit a Buller Road Environmental Management Plan (BREMP) for the
Minister’s approval that mitigates potential impacts to the adjacent conservation area from
clearing and mining activities and compensates for the residual significant impacts of the
proposed action by maintaining or improving the vegetative quality of the parts of the
conservation area currently rated as very good or good condition.

The approval holder must not commence the action unless the Minister has approved the BREMP
in writing. The approved BREMP must be implemented for the duration of the approval.

The BREMP must be prepared in accordance with the Department’s Environmental Management
Plan Guidelines and include, but not be limited to:

a. management measures to prevent injury or mortality to black cockatoos during
clearing activities

b. objectives, targets and completion criteria for mine closure, including restoration
actions which must include site clean-up and native vegetation re-establishment

c. management measures, including inspection and cleaning regimes for equipment
entering or exiting Lot 3 Buller Road, Waroona and entering the Conservation Area
from other parts of Lot 3 Buller Road, Waroona, and fencing and access controls, to
prevent the introduction and/or spread of Phytophthora cinnamomi (dieback) to the
conservation area

d. management measures, including weed and feral animal control, in the project area,
to minimise other threats to the condition of the conservation area

e. management measures, including fencing and access controls, to prevent illegal land
use, logging and dumping of waste within the conservation area

f. rehabilitation measures, including site clean-up, weed management and revegetation
of tracks, to remediate the impacts of past land use within the conservation area

g. fire management measures, including physical fuel load management, to reduce the
risk and severity of a fire event



h. water management measures to prevent surface water run-off from the mine void
and to prevent interception of groundwater during sand extraction, including details
of proposed measures to ensure that a 2 metre separation (buffer) between the mine
floor and the water table is maintained at all times, as well as adequate monitoring to
prevent encroachment into the buffer and timely remediation measures to reinstate
this buffer should over excavation occur

i. atable of commitments made in the BREMP to achieve the objectives, and a
reference to where the commitments are detailed in the BREMP

j. clear objectives and performance indicators for all management actions, mitigation
measures and practices prescribed by the BREMP including details of the monitoring
to be undertaken to demonstrate the effectiveness of the measures

k. corrective actions for circumstances where an action, mitigation measure or practice
prescribed by the BREMP fails to meet, or is unlikely to meet, its prescribed objective,
and trigger action points at which these corrective actions will be implemented

I. timeframes for implementing the above measures.

4. To compensate for the loss of black cockatoo habitat and Banksia Woodland TEC, the approval
holder must, prior to the commencement of the action, provide the Department with:

a. written evidence that the conservation area has been purchased by the approval
holder and is being protected and managed in accordance with the BREMP required
by Condition 3, to offset the residual significant impacts of the proposed action

b. written evidence that a conservation covenant has been entered into by the
landowner and registered against the title of the entire conservation area

c. the offset attributes, shapefiles, textual descriptions and maps to clearly define the
location and boundaries of the conservation area.

Part B — Standard administrative conditions

Notification of date of commencement of the action

5. The approval holder must notify the Department in writing of the date of commencement of the
action within 10 business days after the date of commencement of the action.

6. If the commencement of the action does not occur within 5 years from the date of this approval,
then the approval holder must not commence the action without the prior written agreement of
the Minister.

Compliance records

7. The approval holder must maintain accurate and complete compliance records.

8. If the Department makes a request in writing, the approval holder must provide electronic copies
of compliance records to the Department within the timeframe specified in the request.

Note: Compliance records may be subject to audit by the Department or an independent auditor in accordance with section
458 of the EPBC Act, and or used to verify compliance with the conditions. Summaries of the result of an audit may be
published on the Department’s website or through the general media.
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Preparation and publication of plans

9. The approval holder must:
a. submit plans electronically to the Department for approval by the Minister;

b. publish each plan on the website within 20 business days of the date the plan is
approved by the Minister or of the date a revised action management plan is
submitted to the Minister, unless otherwise agreed to in writing by the Minister;

c. exclude or redact sensitive ecological data from plans published on the website or
provided to a member of the public; and

d. keep plans published on the website until the end date of this approval.

Annual compliance reporting

10. The approval holder must prepare a compliance report for each 12 month period following the
date of commencement of the action, or as otherwise agreed to in writing by the Minister. The
approval holder must:

a. publish each compliance report on the website within 60 business days following the
relevant 12 month period;

b. notify the Department by email that a compliance report has been published on the
website within five business days of the date of publication;

c. keep all compliance reports publicly available on the website until this approval
expires;

d. exclude or redact sensitive ecological data from compliance reports published on the
website; and

e. where any sensitive ecological data has been excluded from the version published,
submit the full compliance report to the Department within 5 business days of
publication.

Note: Compliance reports may be published on the Department’s website.

Reporting non-compliance

11. The approval holder must notify the Department in writing of any: incident or non-compliance
with the conditions. The notification must be given as soon as practicable, and no later than two
business days after becoming aware of the incident or non-compliance. The notification must
specify:

a. the condition which is or may be in breach; and

b. ashort description of the incident and/or non-compliance.

Independent audit

12. The approval holder must ensure that independent audits of compliance with the conditions are
conducted as otherwise requested in writing by the Minister.

13. For each independent audit, the approval holder must:
4



a. provide the name and qualifications of the independent auditor and the draft audit
criteria to the Department;

b. only commence the independent audit once the audit criteria have been approved in
writing by the Department; and

c. submit an audit report to the Department within the timeframe specified in the
approved audit criteria.

14. The approval holder must publish the audit report on the website within 10 business days of
receiving the Department’s approval of the audit report and keep the audit report published on
the website until the end date of this approval.

Revision of action management plans

15. The approval holder may, at any time, apply to the Minister for a variation to an action
management plan approved by the Minister under Condition 3, or as subsequently revised in
accordance with these conditions, by submitting an application in accordance with the
requirements of section 143A of the EPBC Act. If the Minister approves a revised action
management plan (RAMP) then, from the date specified, the approval holder must implement the
RAMP in place of the previous action management plan.

16. The approval holder may choose to revise an action management plan approved by the Minister
under Condition 3, or as subsequently revised in accordance with these conditions, without
submitting it for approval under section 143A of the EPBC Act, if the taking of the action in
accordance with the RAMP would not be likely to have a new or increased impact.

17. If the approval holder makes the choice under Condition 16 to revise an action management plan
without submitting it for approval, the approval holder must:

a. notify the Department in writing that the approved action management plan has
been revised and provide the Department with:

i. an electronic copy of the RAMP;

ii. an electronic copy of the RAMP marked up with track changes to show the
differences between the approved action management plan and the RAMP;

iii. an explanation of the differences between the approved action management
plan and the RAMP;

iv. the reasons the approval holder considers that taking the action in
accordance with the RAMP would not be likely to have a new or increased
impact; and

v. written notice of the date on which the approval holder will implement the
RAMP (RAMP implementation date), being at least 20 business days after the
date of providing notice of the revision of the action management plan, or a
date agreed to in writing with the Department.

b. subject to Condition 19, implement the RAMP from the RAMP implementation date.



18.

19.

20.

The approval holder may revoke its choice to implement a RAMP under Condition 16 at any time
by giving written notice to the Department. If the approval holder revokes the choice under
Condition 16, the approval holder must implement the previous action management plan
approved by the Minister.

If the Minister gives a notice to the approval holder that the Minister is satisfied that the taking of
the action in accordance with the RAMP would be likely to have a new or increased impact, then:

a. Condition 16 does not apply, or ceases to apply, in relation to the RAMP; and

b. the approval holder must implement the action management plan specified by the
Minister in the notice.

At the time of giving the notice under Condition 19, the Minister may also notify that for a
specified period of time, Condition 16 does not apply for one or more specified action
management plans.

Note: Conditions 16, 17, 18 and 19 are not intended to limit the operation of section 143A of the EPBC Act which allows the
approval holder to submit a revised action management plan, at any time, to the Minister for approval.

Completion of the action

21.

Within 30 days after the completion of the action, the approval holder must notify the
Department in writing and provide completion data.

Part C - Definitions

22. In these conditions, except where contrary intention is expressed, the following definitions are

used:

a. Banksia Woodland TEC is the EPBC Act listed Banksia Woodlands of the Swan Coastal
Plain ecological community

b. black cockatoo habitat includes foraging, breeding, potential breeding and roosting
habitat for the Carnaby’s Black Cockatoo (Calyptorhynchus latirostris), Baudin’s Black
Cockatoo (Calyptorhynchus baudinii) and Forest Red-tailed Black Cockatoo
(Calyptorhynchus banksii naso) as defined in the EPBC Act Referral Guidelines for
three species of Western Australian black cockatoos: Carnaby’s Black Cockatoo
(Calyptorhynchus latirostris), (Endangered) Baudin’s Black Cockatoo (Calyptorhynchus
baudinii) (Vulnerable) and Forest Red-tailed Black Cockatoo (Calyptorhynchus banksii
naso) (Vulnerable) (October 2012).

c. Business day means a day that is not a Saturday, a Sunday or a public holiday in the
state or territory of the action.

d. Clear, cleared or clearing means the cutting down, felling, thinning, logging,
removing, killing, destroying, poisoning, ringbarking, uprooting or burning of
vegetation (but not including weeds — see the Australian weeds strategy 2017 to 2027
for further guidance).

e. Commence / commencement of the action means the first instance of any specified
activity associated with the action including clearance of vegetation and construction



of any infrastructure. Commencement does not include minor physical disturbance
necessary to:

i. undertake pre-clearance surveys or monitoring programs;

ii. install signage and /or temporary fencing to prevent unapproved use of the
project area;

iii. protect environmental and property assets from fire, weeds and pests,
including erection or construction of fencing and signage, and maintenance or
use of existing surface access tracks, if agreed in writing by the Department.

Completion data means an environmental report and spatial data information clearly
detailing how the conditions of this approval have been met. The Department’s
preferred spatial data format is shapefile.

Completion of the action means all specified activities associated with the action
have permanently ceased.

Compliance records means all documentation or other material in whatever form
required to demonstrate compliance with the conditions of approval in the approval
holder’s possession or that are within the approval holder’s power to obtain lawfully;

Compliance report means a written report:

i. providing accurate and complete details of compliance, incidents, and non-
compliance with the conditions and the plans;

ii. consistent with the Department’s Annual Compliance Report Guidelines
(2014);

iii. including a shapefile of any clearance of any protected matters, or their
habitat, undertaken within the relevant 12 month period; and

iv. annexing a schedule of all plans prepared and in existence in relation to the
conditions during the relevant 12 month period.

Conservation area means the 106 ha of land within a portion of Lot 3 Buller Road,
Waroona comprising 72.5 ha of black cockatoo habitat and 36 ha of Banksia
Woodlands TEC as shown in Attachment 1 (labelled as Direct Offset).

Conservation category wetland is one of the management categories assigned to
wetlands by the Western Australian Department of Biodiversity, Conservation and
Attractions in the Geomorphic Wetland of the Swan Coastal Plain dataset.

Conservation covenant is a restrictive, irrevocable, statutory covenant agreed to be
the landholder and an authorised body registered against the title of the
conservation area that aims to protect and enhance the environmental values of the
conservation area.

. Department means the Australian Government agency responsible for administering
the EPBC Act.



Department’s Environmental Management Plan Guidelines is the Environmental
Management Plan Guidelines, Commonwealth of Australia 2014. Available at:
http://www.environment.gov.au/epbc/publications/environmental-management-

plan-guidelines.

EPBC Act means the Environment Protection and Biodiversity Conservation Act 1999
(Cth).

Incident means any event which has the potential to, or does, impact on protected
matter(s).

Independent audit: means an audit conducted by an independent and suitably
qualified person as detailed in the Environment Protection and Biodiversity
Conservation Act 1999 Independent Audit and Audit Report Guidelines (2015).

Lot 3 Buller Road, Waroona is the area enclosed by the yellow line in Attachment 1.

Minister means the Australian Government Minister administering the EPBC Act
including any delegate thereof.

Offset attributes is an excel file (“.xIs’) capturing relevant attributes of the offset site
required by Condition 2, including the corresponding EPBC Act reference ID number,
the physical address of the offset site, coordinates of the boundary points in decimal
degrees, the EPBC Act protected matters that the offset site compensates, any
additional EPBC Act protected matters which benefit from the offset site, the size of
the offset site in hectares and the legal mechanism used to protect and conserve the
offset site.

Project area is the 14 hectare area within Lot 3 Buller Road, Waroona proposed to be
cleared and mined for sand as shown in Attachment 1 (labelled as the Application
Area).

Protected matter means a matter protected under a controlling provision in Part 3 of
the EPBC Act for which this approval has effect.

. Shapefile is an ESRI shapefile containing ‘.shp’, “.shx’, “.prj’ and ‘.dbf’ files and other
files capturing attributes of the offset area, including the shape, EPBC Act reference
ID number and EPBC Act protected matters present at the relevant site and
specifications of the projection/geographic coordinate system used. Attributes should
also be captured in ‘.xls’ format.

Vegetative quality is the vegetation condition of the Conservation Area detailed in
Plantecology Consulting (2 December 2018). Document No: 1815 Buller Rd
Conservation Area, Vegetation Condition Report V1.

website means a set of related web pages located under a single domain name
attributed to the approval holder and available to the public.






s22

From: s47F

Sent: Monday, 29 April 2019 4:03 PM

To: s22

Subject: RE: EPBC 2018/8138 - Proposed Approval [SEC=OFFICIAL]
His22

Yes, comment will be provided. The letter has been drafted so it should be with you shortly.

Regards

s4/F

Native Vegetation Regulation
S47F

From:s22

Sent: Monday, 29 April 2019 1:54 PM

To:s47F

Subject: RE: EPBC 2018/8138 - Proposed Approval [SEC=OFFICIAL]

His47F

Just checking to see if DWER is still planning on sending through a comment on the proposed approval decision for
EPBC 2018/8138

Cheers,
s22

From:s22

Sent: Thursday, 18 April 2019 11:26 AM

To: s47F

Cc:s22

s22

Subject: RE: EPBC 2018/8138 - Proposed Approval [SEC=OFFICIAL]

His47F

As part of the assessment process the Department requested and was provided an updated black cockatoo habitat
assessment and updated vegetation condition assessments for both the proposed impact and proposed
conservation areas.

Cheers,

s22

Acting Assistant Director

Project Assessments West

Environment Standards Division
Department of the Environment and Energy

GPO Box 787, Canberra ACT 2601
s22



From:s47F

Sent: Thursday, 18 April 2019 11:24 AM

To:s22

Subject: RE: EPBC 2018/8138 - Proposed Approval [SEC=OFFICIAL]

Morning s22
Did DotEE received updated flora or surveys from Mr Grainger?

Regards

SATF

Native Vegetation Regulation
S47F

From:s22

Sent: Wednesday, 17 April 2019 2:42 PM

To:s47F

Subject: RE: EPBC 2018/8138 - Proposed Approval [SEC=OFFICIAL]

His47F

My apologies, | thought | had CC'd you into the standard email notification the Department sends to DWER but on
review it looks like | did not.

Do you anticipate commenting on this particular action?

Cheers,

s22
Acting Assistant Director
Project Assessments West
Environment Standards Division
Department of the Environment and Energy

GPO Box 787, Canberra ACT 2601
s22

From:s47F
Sent: Wednesday, 17 April 2019 1:01 PM
To:s22



Cc:s47F
Subject: RE: EPBC 2018/8138 - Proposed Approval

His22
A copy of this has been located and forwarded to me for comment. Please ignore my previous email.

Regards

SATF

Native Vegetation Regulation

SATF

From: s47F

Sent: Wednesday, 17 April 2019 8:37 AM
To:s22

Cc:s47F

Subject: EPBC 2018/8138 - Proposed Approval

Good mornings22

| understand that the Department of Environment and Energy have invited Mr Aaron Grainger to comment on the
proposed approval decision of EPBC 2018/8138.

A copy of this has not made its way to me for comment. Can you please double check that an invitation to comment
was sent to DWER.

Regards

SATF

Native Vegetation Regulation

Department of Water and Environmental Regulation
Prime House, 8 Davidson Terrace, JOONDALUP WA 6027
Locked Bag 10, Joondalup DC, WA 6919

S47F

www.dwer.wa.gov.au

Twitter: @ DWER WA

Disclaimer: Thise-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and del ete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.

Disclaimer: Thise-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.

Disclaimer: Thise-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and del ete the message from your



system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.



s22

From: s47F

Sent: Wednesday, 1 May 2019 6:38 PM

To: s22

Subject: Comments from DWER: Sand Extraction, Lot 3 Buller Road, Waroona, WA -
2018/8138

Attachments: Comments from DWER - Sand Extraction Lot 3 Buller Road Waroona.pdf

Good Afternoon s22

Please find comments from the Department of Water and Environmental Regulation on EPBC 2018/8138 - Waroona
Sand Extraction Proposal, WA.

A hard copy will not be posted.

Regards and Thank you

s4/F

EPA Services

Department of Water and Environmental Regulation

Prime House

8 Davidson Terrace, JOONDALUP WA 6027

Locked Bag 10, JOONDALUP DC WA 6919

S47F

S47F | www.dwer.wa.gov.au | www.epa.wa.gov.au
Twitter: @DWER WA | @EPA WA

From:s22

Sent: Thursday, 4 April 2019 4:05 PM

To: Registrar <registrar@dwer.wa.gov.au>

Cc: s47F

Subject: Proposed Approval: EPBC 2018/8138 [SEC=OFFICIAL]

Good Evening,

This email is to inform you that a proposed approval decision for the Waroona Sand Extraction Proposal (EPBC
2018/8138) has now been made. Please find attached the proposed conditions and a letter inviting comment on the
proposed decision.

Please note that hard copies of these documents have not been sent. If you have any questions, please let me know.

Regards,

s22

Acting Assistant Director

Project Assessments West

Environment Standards Division
Department of the Environment and Energy

GPO Box 787, Canberra ACT 2601
s22



Disclaimer: This e-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.



Yourref: 2018/8138
Our ref: DWERDG195/19
Enquiries: s47F

Project Assessments West Section

Assessments & Post Approvals Branch

Department of the Environment and Energy

GPO Box 787

CANBERRA ACT 2601

BY EMAIL: s22

Dear Sir/Madam

INVITATION TO COMMENT ON PROPOSED APPROVAL DECISION SAND
EXTRACTION, LOT 3 BULLER ROAD, WAROONA, WA (2018/8138)

Thank you for your invitation to comment on the proposed approval decision including
conditions dated 4 April 2019.

On 5 January 2018, the Department of Water and Environmental Regulation (DWER)
refused a clearing permit application for the clearing of 14 hectares covering
approximately the same area as the referral. The Delegated Officer determined to
refuse the clearing permit application on the basis that the proposed clearing would
result in the loss of 14 hectares of vegetation containing:

¢ high biodiversity;

¢ significant habitat for fauna, including foraging and potential breeding habitat
for black cockatoos;

o forms part of a regionally significant ecological linkage; and

e a significant remnant in a highly-cleared area.

In making this decision, the Delegated Officer determined that an offset was not
appropriate to counterbalance the significant residual impacts likely to result from the
clearing of the 14 hectares.

A full description of DWER’s assessment of the clearing permit application can be
found on DWER’s FTP website at:
ftp://ftp.dwer.wa.gov.au/permit/7516/Decision%20Report%200n%20Refusal/7516%2

Odr.pdf.




In relation to revegetation works required by proposed conditions 3 of the draft
approval decision, DWER notes that the current lease over the property expires on 31
April 2025. The DWER considers that there is a risk that the approval holder may not
retain access to complete the required revegetation and associated maintenance or
monitoring after this time. The DWER further notes that the proposed approval
decision is valid until 31 December 2039.

If you require further information, please contact s47F on s47F or

through email at s47F

Yours sincerely

sS4 /F

1 May 2019



S22

From: s47F

Sent: Monday, 24 June 2019 12:02 PM

To: s22

Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval

2018/8138 (CPS 8500/1) [SEC=OFFICIAL]

His22
| have been off work sick but | would love to discuss this project with you today if at all possible?

Kind regards,

s4/F

Native Vegetation Regulation
Regulatory Services

Department of Water and Environmental Regulation
Prime House, 8 Davidson Terrace, JOONDALUP WA 6027
Locked Bag 10, Joondalup DC, WA 6919
s47F
| www.dwer.wa.gov.au

Twitter: @DWER WA
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From:s22

Sent: Tuesday, 11 June 2019 3:35 PM

To:s47F

Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS 8500/1)

[SEC=OFFICIAL]
His47F
It looks like it’s still a great game of phone tag. | am free tomorrow at 11 am (AEST) if you could give me a call then.

Thanks,

s22
Acting Director
Project Assessments West



Environment Standards Division
Department of the Environment and Energy

GPO Box 787, Canberra ACT 2601
s22.

From:sa7e
Sent: Tuesday, 11 June 2019 3:02 PM

TO:8220
Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS 8500/1)
[SEC=OFFICIAL]

His220

| just tried to call but it seems we are having a good game of phone tag.
Let me know when | can call again or call me back ons47F

Kind regards,

Native Vegetation Regulation
Regulatory Services

Department of Water and Environmental Regulation
Prime House, 8 Davidson Terrace, JOONDALUP WA 6027
Locked Bag 10, Joondalup DC, WA 6919

| www.dwer.wa.gov.au

Twitter: @DWER WA
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Sent: Friday, 7 June 2019 1:36 PM

To: SATF

Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS 8500/1)
[SEC=OFFICIAL]



His47F
Thank you for the notification, my apologies for the delay in responding.

| tried to call you yesterday to discuss the request but | must have missed you. Can you please give me a call on (02)
s22 | just have a couple of questions with regards to the state assessment given the history and complexities
of this project.

Thanks,

s22

Acting Director

Project Assessments West

Environment Standards Division
Department of the Environment and Energy

GPO Box 787, Canberra ACT 2601
s22

From: s47F

Sent: Wednesday, 29 May 2019 10:37 AM

To:s22

Subject: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS 8500/1)

Good Morning,

Please be advised that the Department of Water and Environment Regulation received an application to clear 13.6
hectares of native vegetation within Lot 3 on Diagram 35920 on 22 May 2019 (CPS 8500/1).

This application is currently in the validation phase of processing and the Department is in contact with the applicant
in determining the legal validity of the application. Should the Delegated Officer determine that the application is
legally valid, the application will be accepted and an environmental impact assessment of the proposal will
commence.

I note that this clearing permit application relates to EPBC Act approval 2018/8138. | would appreciate your
comments, advice and any information you have relating to the EPBC Act assessment and approval. Specifically |
would appreciate a copy of your environmental impact assessment and the final approval document (with

conditions as relevant).

If you have any questions about the management of this clearing permit application you can contact me ons47F
or via return email. Please note | work Monday to Wednesday.

Kind regards,
S47F

Native Vegetation Regulation
Regulatory Services

Department of Water and Environmental Regulation



Prime House, 8 Davidson Terrace, JOONDALUP WA 6027
Locked Bag 10, Joondalup DC, WA 6919

SATF

Twitter: @DWER WA

| www.dwer.wa.gov.au
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Disclaimer: This e-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.

Disclaimer: This e-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.

Disclaimer: This e-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.



s22

From: s22

Sent: Wednesday, 3 July 2019 6:37 PM

To: s47F

Cc: s22 Gregory Manning

Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval
2018/8138 (CPS 8500/1) [SEC=OFFICIAL]

Attachments: 2018-8138-Final Approval-Att A-Decision Notice SIGNED.pdf; 2018-8138-Final

Approval-Att C2-Recommendation Report.pdf

His47F

Please find attached the Decision Notice and Recommendation Report for EPBC Act approval 2018/8138. The
Department hopes that these documents will be of assistance in streamlining and aligning (where possible) the
Commonwealth and State assessment of this action.

As discussed the Decision Notice is a public document, however, the Recommendation Report is being provided on
the condition that it be treated as a confidential document i.e. for internal use only and not for broader publication,
release or as the basis for formal decision making.

If you have any questions please let me know.
Regards,

s22

Acting Assistant Director

Project Assessments West

Environment Standards Division
Department of the Environment and Energy

GPO Box 787, Canberra ACT 2601
s22

From:s47F

Sent: Wednesday, 3 July 2019 10:49 AM

To:s22

Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS 8500/1)
[SEC=OFFICIAL]

His22

Yes | can be available at 1.30pm(WST) aka 3.30pm (EST) to discuss this matter.

Can you send me your phone number and | will call you then.

Thanks

s47F



S47F
Native Vegetation Regulation
Regulatory Services

Department of Water and Environmental Regulation
Prime House, 8 Davidson Terrace, JOONDALUP WA 6027
Locked Bag 10, Joondalup DC, WA 6919
S47F
| www.dwer.wa.gov.au

Twitter: @DWER WA

) .- ¢re H.-'f'fg'flui‘;f fot

U.)"'E!“” 4"{;3'!'!5:{‘!}4_

7 Click here "\
- and have
your say on
reducing
single-use
pl:éstms 7

From:s22

Sent: Wednesday, 3 July 2019 8:44 AM

To:s47F

Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS 8500/1)
[SEC=OFFICIAL]

His47F

My apologies, | was anticipating being back in the office on Monday but was out sick. Would you be free this
afternoon from 3:30 pm (EST) onwards to talk.

Thanks
s22

From: s47F

Sent: Monday, 1 July 2019 11:17 AM

To:s22

Subject: RE: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS 8500/1)
[SEC=OFFICIAL]

Good Mornings22

| was wondering if it would be possible to speak to you about EPBC Act approval 2018/8138 today?

Thank you

s47F

Native Vegetation Regulation
Regulatory Services



Department of Water and Environmental Regulation
Prime House, 8 Davidson Terrace, JOONDALUP WA 6027
Locked Bag 10, Joondalup DC, WA 6919

s4/F

Twitter: @DWER WA

www.dwer.wa.gov.au
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From:s22

Sent: Monday, 24 June 2019 10:03 AM

To:s47F

Subject: Automatic reply: Notice of Clearing permit application (WA) relating to EPBC Act approval 2018/8138 (CPS
8500/1) [SEC=OFFICIAL]

Thank you for your message. I’'m currently out of the office until Monday 1 July 2019 and will respond to your email
on my return. For urgent matters please contacts22

Your message has not been auto-forwarded.

Disclaimer: This e-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.

Disclaimer: This e-mail is confidential to the addressee and is the view of the writer, not necessarily that of
the Department of Water and Environmental Regulation, which accepts no responsibility for the contents. If
you are not the addressee, please notify the Department by return e-mail and delete the message from your
system; you must not disclose or use the information contained in this email in any way. No warranty is
made that this material is free from computer viruses.



RECOMMENDATION REPORT

Sand Extraction, Lot 3 Buller Road, Waroona, Western Australia (EPBC 2018/8138)

Recommendation

That the proposed action to clear vegetation from, and to conduct sand extraction at, Lot 3
Buller Road, Waroona, Western Australia be approved subject to the conditions specified in the
decision notice at Attachment B.

Background

Description of the project and location

1.

AMG (WA) Pty Ltd (the proponent) is proposing to clear approximately 14 ha of remnant
vegetation from, and to conduct sand extraction at, Lot 3 Buller Road, Waroona,

Western Australia (Figure 1, Attachment D). The proposed project area is within the

Shire of Waroona and is approximately 100 km south of Perth. Clearing is proposed to be
undertaken in two 7 ha stages. The proposed action is being undertaken as a joint venture
between the Pandanus Park Aboriginal Community and AMG.

Description of the Environment

2.

The majority of the clearing footprint is native vegetation consisting of low woodlands of
Marri (Corymbia calophylla), Jarrah (Eucalyptus marginata), various Banksia species and
Sheoak (Allocasuarina fraseriana) over sparsely distributed shrubs over grasses, herbs and
leaf litter. Specifically, the vegetation of the proposed clearing footprint was identified as
Vegetative Type 1 (VT1) which is described as:

Mid open woodland to open forest of Allocasuarina fraseriana, Eucalyptus marginata
and Corymbia calophylla over low open woodland to woodland dominated by Banksia
attenuata, Banksia grandis and Banksia ilicifolia over mid sparse to open shrubland
dominated by Xanthorrhoea preissii over low to mid sparse shrubland to shrubland
dominated by Hibbertia hypericoides over low sparse to open forbland dominated by
Dasypogon bromeliifolius and Desmocladus flexuosus on grey sand on lower to upper
slopes and flats.”

The clearing footprint was originally surveyed in 2015 to assess the ecological values of the
site and to determine if the vegetation was infested with the plant pathogen

Phytophthora cinnamomi. In 2015 the remnant vegetation was rated in ‘Good’ to ‘Very
Good’ condition (Figure 4, Attachment D), however, much of the native vegetation within
the clearing footprint was infested with P. cinnamomi.

The clearing footprint was burnt in January 2016 during the Waroona fires. The impact of
these fires and the continual deterioration caused by dieback expression on the habitat
values of the project site was reassessed in November 2018 by Plantecology
(Plantecology November 2018 — Appendix E, Attachment E1). The Plantecology
(November 2018) survey (which covered approximately 15.41 ha) noted that the vegetation
within the clearing footprint ranged from ‘Completely Degraded’ to ‘Very Good’. Areas of
‘Good’ condition vegetation covered approximately 7.08 ha within the western part of the
clearing footprint. Approximately 1.03 hectare of ‘Very Good’ condition vegetation was
recorded in the central portion of the clearing footprint. The remaining areas within the
eastern part of the clearing footprint were either Degraded (3.47 ha) or Completely
Degraded (3.83 ha).
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EPBC 2017/7934 Attachment A

5.

The Plantecology (November 2018) survey report therefore evidences that the vegetation
condition within the clearing footprint has declined since 2015. Whilst much of the
understorey is regenerating from the impacts of fire there has been canopy loss and
multiple Banksia deaths due to dieback. The survey report noted that whilst ‘approximately
half of the clearing footprint is in ‘Good’ condition, the ability of the vegetation to maintain or
improve on this, or regenerate its structure is severely compromised by the degree of
dieback infestation. It is likely that vegetation condition within the clearing footprint will
continue to decline’[.] On this basis the January 2016 fires may have hastened the
progression of the site to a post-epidemic assemblage of non-susceptible native plants and
weeds reducing the ecological values of the clearing footprint.

The proposed project area is proximal to a number of different wetlands
(Figure 1, Attachment D) including:

o UFI 4635 Conservation Category wetland — 700 m north-east of the clearing footprint
e UFI 4807 Conservation Category wetland — 150 m west of the clearing footprint

o UFI 4636 Conservation Category wetland — 530 m west of the clearing footprint

e UFI 4633 Resource Enhancement wetland — 400 m north of the clearing footprint

e UFI 5002 Resource Enhancement wetland — 300 m north of the clearing footprint

o UFI 5004 Multiple Use wetland — 50 m east of the clearing footprint.

The ecological attributes of the different wetland categories (e.g. Conservation Category)
are detailed in Table 3 of the preliminary documentation (Attachment E1). Please note that
the location and distance from the clearing footprint of these wetlands have been updated
since the controlled action decision and so differ from that stated in the referral decision
brief.

Controlling provisions, assessment approach and public consultation

8.

The proposed action is directly related to two earlier EPBC Act referrals: EPBC 2015/7500
and EPBC 2017/7916 both of which were being assessed under the bilateral agreement
with the Western Australian Government. The proponent withdrew each referral in turn from
assessment under the EPBC Act when the associated clearing permit application was
refused by the Western Australian Government both on application and appeal. A third
referral (this referral) was then submitted with the request that the proposed action not be
assessed under the bilateral agreement. The proponent has stated that they will submit a
third clearing permit application to the Western Australian Department of Water and
Environmental Regulation (DWER) at the completion of the EPBC Act assessment process.
The full project history for both referrals is summarised in the referral decision brief at
Attachment EB.

On 11 May 2018, the proponent’s proposal to clear vegetation from, and to conduct sand
extraction at, Lot 3 Buller Road, Waroona, Western Australia was determined to be a
controlled action due to likely significant impacts on listed threatened species and
communities (sections 18 & 18A) specifically:

¢ Carnaby’s Black Cockatoo (Calyptorhynchus latirostris) (CBC) — endangered

Page 2 of 22



EPBC 2017/7934 Attachment A

o Forest Red-tailed Black Cockatoo (Calyptorhynchus banksii naso) (FRTBC) —
vulnerable

¢ Baudin’s Black Cockatoo (Calyptorhynchus baudinii) (BBC) — endangered

e Banksia Woodlands of the Swan Coastal Plain Threatened Ecological Community —
Endangered

o King Spider-orchid (Caladenia huegelii) — Endangered
e Dwarf Hammer-orchid (Drakaea micrantha) — Vulnerable

10. At the same time, it was determined that the project would be assessed by
preliminary documentation and additional information was requested from the proponent for
the assessment of the relevant impacts.

11. Also on 11 May 2018, as required by Regulation 5.12J (1) of the Environment Protection
and Biodiversity Conservation Regulations 2000 (EPBC Regulations), a delegate of the
Minister provided a fee estimate to the proponent for the assessment of the proposed
action. This fee schedule was provided for information only as the proponent considers
themselves exempt from cost recovery under section 520(4C)(e)(v) of the EPBC Act.

12. On 11 November 2018, the proponent submitted a revised preliminary documentation
(Attachment E) addressing feedback provided by the Department on their first submission
(9 September 2018).

13. On 6 December 2018, the delegate issued a direction to publish the draft preliminary
documentation, which was published for public comment for a minimum of 10 business
days in accordance with Section 95A(3) of the EPBC Act and Regulation 16.04 of the
Environment Protection and Biodiversity Conservation Regulations 2000
(EPBC Regulations).

14. On 2 January 2019, the proponent notified the Department that no public comments were
received on the assessment documentation during the public consultation period
(Attachment E4). The completion of this process resulted in the finalised preliminary
documentation at Attachment E. On the next day, the Department commenced the 40
business day period for a decision on approval in accordance with section 130(1B)(c) of the
EPBC Act.

State/Territory Assessment and Approval

15. The Western Australian Government has twice refused on both application and appeal to
issue a clearing permit for this action on the basis that the impacts of this action, taking into
context the surrounding environment, are such that no environmental offsets are sufficient
to account for the habitat lost. The preliminary documentation notes that a third application
for a clearing permit (Area Permit) pursuant to Section 51E of the Environmental Protection
Act 1986 (EP Act) will be submitted to DWER in due course.

16. The proponent has raised a number of issues relating to DWER'’s decision-making process
and the refusal to issue a clearing permit for this action. This includes allegations of
misconduct by the state and claims that due diligence, procedural fairness and the state’s
own assessment process were not observed during DWER'’s assessment of the proposed
action. The proponent is currently pursuing a number of legal avenues in relation to these
allegations. The Department has advised the proponent that such matters are outside of the
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EPBC 2017/7934 Attachment A

remit of the Commonwealth and that the Department can only comment on and consider
issues directly associated with the EPBC Act assessment of the proposed action.

Assessment
Mandatory Considerations — section 136(1)(a) Part 3 controlling provisions

17. The proposal was determined a controlled action under the following controlling provisions
of the EPBC Act:

o Listed threatened species and ecological communities (sections 18 and 18A).
Listed threatened species and ecological communities (sections 18 and 18A)

Black cockatoos:

e Carnaby’s Black Cockatoo (CBC) (Calyptorhynchus latirostris) — endangered
e Baudin’s Black Cockatoo (BBC) (Calyptorhynchus baudinii) — endangered

e Forest Red-tailed Black Cockatoo (FRTBC) (Calyptorhynchus banksii naso) —
vulnerable

Species information

18. The proposed project area is located within 1 to 2 km of the breeding range for the CBC,
the modelled distribution for the FRTBC and the likely range for the BBC (these three
species hereafter are collectively referred to as black cockatoos). Information on the
characteristics, status and habitat requirements for black cockatoo is available in:

e EPBC Act Referral Guidelines for Three Threatened Black Cockatoo Species, 2012
(Referral Guidelines) (Attachment G1)

e Carnaby’s Cockatoo (Calyptorhynchus latirostris) Recovery Plan, 2013
(Attachment G2)

e Forest Black Cockatoo (Baudin's Cockatoo Calyptorhynchus baudinii and Forest Red-
tailed Black Cockatoo Calyptorhynchus banksii naso) Recovery Plan (Attachment G3).

Black cockatoo habitat

19. A black cockatoo habitat assessment was undertaken within the clearing footprint in 2015.
This assessment was undertaken prior to the clearing footprint being burnt in January 2016.
The 2015 assessment identified 73 potential breeding trees' within the project area, 19 of
which were identified as potentially having large enough hollows to support black cockatoo
breeding (according to ground based observations only). The entire clearing footprint was
considered black cockatoo foraging habitat with evidence of foraging recorded; most
notably chewed Banksia cones indicating CBC and/or BBC foraging and chewed Marri
fruits indicating CBC and/or FRTBC foraging.

20. A reassessment of the habitat values of the clearing footprint for black cockatoos was
undertaken in 2018 by Greg Harewood (Harewood 2018 — Appendix B, Attachment E1), to
establish the magnitude of impacts to the clearing footprint from fire and dieback in the

! The size of a tree is a good indication of its hollow-bearing potential. Trees with a diameter at breast height of 500
mm or more (or 300 mm for Salmon Gum and Wandoo) (i.e. potential breeding trees) can potentially form a suitable
nesting hollow within a couple of decades.
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21.

22.

23.

24.

25.

intervening years since the original survey. All trees previously identified as potential black
cockatoo breeding trees were re-examined using binoculars or an aerial drone. This
assessment found that 25 of the original 73 potential breeding trees were either totally
burnt, almost totally burnt or fallen over. Of the remaining 48 potential breeding trees only
one was found to potentially have a hollow large enough to support breeding. All other
potential large hollows previously identified in 2015 were either confirmed to be too small to
be used for breeding (i.e. the entrance diameter was too narrow) or absent altogether as a
result of the fire in January 2016.

The single large hollow identified was later confirmed by drone to be too shallow to support
black cockatoos nesting. In addition, a large bee hive in close proximity to the hollow further
reduces the probability of the hollow being utilised for breeding. No evidence of use (e.g.
chew marks) was recorded. On this basis the Department considers it unlikely that the
proposed project area supports black cockatoo breeding.

No evidence of black cockatoos roosting within the survey area was observed during either
the 2015 or 2018 surveys. This is likely due to the shortage of large trees with established
canopies within the project area, which are required to support this biological function.

On this basis the Department considers it unlikely that the proposed project area supports
black cockatoo roosting.

The Harewood (2018) survey observed evidence of black cockatoo foraging, attributed to
FRTBCs, in the form of chewed Marri fruits. However, unlike the 2015 survey no evidence
of Banksia foraging was recorded. The lack of evidence of Banksia foraging may be related
to the significant reduction in Banksia coverage since 2015 as a result of fire and dieback.
On this basis the Department considers that the proposed project area supports FRTBC
foraging and that, on a precautionary basis noting the findings of the original survey, the
proposed project area potentially supports low level CBC and BBC foraging.

It is important to note that the Harewood (2018) survey supports the findings of the
Plantecology (November 2018) survey with regards to the decline in habitat quality of the
project area, noting that:

‘The foraging habitat within survey area, primarily represented by marri, jarrah and
banksia, also appears to have been severely impacted on by the 2016 fire with many
tree deaths evident. While the vegetation is showing signs of regrowth its ability to
regenerate to a similar quality may be hindered by the existing presence of dieback,
without intensive intervention.’

The project area forms a part of an isolated block of native vegetation surrounded by mostly
cleared land between the Yalgorup National Park in the west and the Whicher Scarp in the
east (Figure 2, Attachment D). Consequently, the project area (and the surrounding
vegetation) potentially provides an important habitat linkage for black cockatoos travelling
across the largely cleared areas in the region.

Impacts

26.

27.

The proposed action will clear 14 ha of black cockatoo foraging habitat and 48 potential
breeding trees.

As noted above, the proposed action is proximal to a number of wetland systems. The
proposed action may cause deterioration to the quality of the surface water flowing to these
wetlands through sedimentation processes (erosion) or chemical contamination (from
chemical storage or use), which in turn may adversely affect any black cockatoos that
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utilise these watering points. Intersection of the groundwater table during mining may also
impact on these wetlands if there is hydrological connectivity between the wetlands and the
water table.

Avoidance and mitigation measures

28.

29.

30.

31.

32.

33.

The maximum clearing figure provided is a result of amendments in the design to reduce
the amount of clearing from 38 ha (as identified in EPBC 2015/7500) to 14 ha (as identified
in EPBC 2018/8138).

The proponent has proposed a number of management measures to mitigate impacts of
construction activities to black cockatoos and their habitat. These management measures
have been included in the proposed conditions of approval with the requirement to develop
a Buller Road Environmental Management Plan (BREMP) for approval of the Minister prior
to clearing (Condition 3). At a minimum, the BREMP will detail measures to be implemented
to: control site access, weeds and dieback, prevent injury or mortality to black cockatoos
during clearing, delineate the clearing footprint to prevent unauthorised clearing and water
management measures to prevent intersection of groundwater during sand extraction.

Of particular concern is the potential spread of P. cinnamomi. Spread of the plant pathogen
P. cinnamomi has been declared a key threatening process to native vegetation under the
EPBC Act. The Department’s Threat abatement plan for disease in natural ecosystems
caused by Phytophthora cinnamomi (January 2014) (Attachment G6) outlines the key
impacts of this pathogen.

Many species of native vegetation that are a foraging resource for black cockatoos are
susceptible to dieback caused by the disease. Noting that the proposed conservation area
(discussed further below) is adjacent to the clearing footprint, preventing the spread of the
plant pathogen to adjacent patches of vegetation is of particular importance. Appropriate
hygiene controls, including the careful management of topsoil and waste products during
sand extraction will be required. The BREMP (required by Condition 3) will detail the
dieback management requirements. The proposed action cannot commence unless the
BREMP is approved by the Minister.

The proponent proposes to enforce a 150 m buffer between the clearing footprint and the
nearest Conservation Category wetland. In addition, a 2 m separation between the pit floor
and the water table will be maintained at all times during mining (as required by

Condition 3). The separation distance will be achieved by determining the historical
maximum groundwater levels (based on DWER groundwater monitoring data from bores
located in proximity to the subject site) and verified via annual surveys to ensure that the

2 m separation is maintained.

The preliminary documentation notes that there are no surface drainage lines within the
proposed clearing footprint as all excess water infiltrates the highly permeable sand. During
excavations the proponent proposed to design the pit such that runoff within the excavation
area will be contained and directed to a central low point to enable onsite infiltration. The
proponent will also be required by Condition 3 to ensure that no chemical storage or use of
chemicals (including fuel storage, refuelling or vehicle servicing) will occur within the
clearing footprint. On this basis, indirect impacts on nearby water resources that may be
utilised by black cockatoos are unlikely, provided the proponent implements the proposed
conditions of approval.
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Acceptability

34.

The proposed avoidance and mitigation measures, supported by conditions to regulate the
implementation of key measures (Conditions 1 to 3), will result in impacts from the proposal
on black cockatoos that the Department considers are acceptable; however, the proposal
will also result in a residual significant impact that needs to be offset.

Offset

35.

36.

37.

38.

39.

40.

Given that the foraging value of the clearing footprint for black cockatoos is declining over
time regardless of whether the proposed clearing transpires, it is difficult to quantify the long
term impact of the proposed action (but it is currently 14 ha of black cockatoo foraging
habitat). However, noting that the proposed clearing footprint potentially provides an
important habitat linkage for black cockatoos travelling across the largely cleared areas in
the region (at least in the short term) and in consideration of the precautionary principle, the
Department considers that the proposed action is likely to have a residual significant impact
to black cockatoos by both modifying/destroying the availability or quality of habitat and
reducing the area of occupancy.

To offset this residual significant impact the proponent proposes to acquire land adjacent to
the proposed action to manage and protect for conservation. In particular, the proponent
proposes to acquire 106 ha of remnant vegetation within the remaining proportion of Lot 3
Buller Road (Figure 1, Attachment D).

In September 2015, Woodman Environmental (2015) surveyed Lot 3 Buller Road, including
the area proposed to be acquired for use as an offset. The proposed conservation area was
mapped as containing the same vegetation units as the impact area (VT1), as well as
additional vegetation units (VT 2-5) associated with wetlands on low-lying areas including
depressions and flats.

VT1 contains suitable foraging species for black cockatoos including Marri, Jarrah and
various Banksia species. The preliminary documentation notes that the total area of VT1
vegetation within the proposed offset is 72.5 ha. The remaining 33.5 ha does not provide
any foraging habitat for black cockatoos as these areas are associated with wetlands and
low-lying areas that do not contain any suitable foraging species. Consequently this 33.5 ha
area has not been included in the offset calculations, however, it is important to note that
this additional area whilst not providing any foraging habitat to black cockatoos increases
the overall value of the conservation area by providing a vegetative buffer, a potential
seasonal source of water and increasing ecosystem resilience through habitat diversity.

The condition of the proposed 106 ha conservation area in 2015 ranged from ‘Degraded’ in
the northern half of the subject area to ‘Very Good’ in the southern half, with some smaller
areas rated as being in ‘Good’ condition. In late 2018, a reassessment of the proposed
conservation area was undertaken by Plantecology (December 2018) (Attachment E3) to
ascertain whether the vegetation condition within the subject area had returned, or was
returning, to that which existed prior to the fire of January 2016, particularly given the
decline in vegetative quality observed in the project area.

The condition of the vegetation in the southern half of the subject area was again rated as
‘Good’ (5 ha) to ‘Very Good’ (36 ha). The vegetation in this area is recovering its structure
and diversity following the fire with a minor infestation of mainly non-aggressive weeds.
Many native plants were observed to be resprouting and seedlings of B. attenuata were
common. The vegetation of the northern half of the site, however, was mostly in a
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47.

48.

covenant is to protect and manage the native vegetation within the offset area in such a
way as to retain and promote its growth. Given that the proponent has not yet acquired the
rights to the proposed offset area, a condition of approval (Condition 4) requires that the
proponent obtains and then covenants the proposed offset area before the action can
commence.

The proposed conservation area was tested against the Department’s Offsets Assessment
Guide, to determine the level of impact to black cockatoos that is offset by the proposed
offset. According to the Department’s calculator, 116.02 % of the impacts of the action will
be offset by the proposed direct offset package. Offset guide calculations can be found at
Attachment F5.

Given the above, the Department recommends that you accept that the proposed offset
conditions will ensure the requirements of the Offset Policy (Attachment G10) are met.

Conclusion

49.

50.

The Department considers that the likely impacts of the proposed action will be acceptable,
provided the proponent implements the proposed conditions to mitigate potential impacts of
clearing activities on black cockatoos (Conditions 1 to 3).

As the sand mine will clear 14 ha of foraging habitat for all three species of black cockatoo,
the proposed action is likely to have a residual significant impact on the species. The
Department therefore considerers it necessary and convenient to require an offset to
compensate for this residual significant impact (Condition 3 and 4).

Banksia Woodlands of the Swan Coastal Plain ecological community — Endangered

Background

51.

52.

53.

According to the Approved Conservation Advice (incorporating listing advice) for the
Banksia Woodlands of the Swan Coastal Plain ecological community (Attachment G7), the
Banksia Woodlands TEC is associated with the Swan Coastal Plain of south-west

Western Australia and features a prominent tree layer of Banksia species, most commonly
B. attenuata and/or B. menziesii, with scattered eucalypts and other tree species often
present within or emerging above the tree canopy. It has an understorey comprised of a
species-rich mix of sclerophyllous shrubs, graminoids and forbs. The TEC is characterised
by high endemism and considerable localised variation in species composition across its
range, resulting in a number of floristic sub-communities (Floristic Community Types) within
the broader national ecological community.

The Woodman Ecological 2015 survey notes that the vegetation of the clearing footprint
(specifically VT1) appears to be related to SCP [FCT] 21c ‘Low lying Banksia attenuata
woodlands or shrublands’ or more likely SCP21a ‘Central Banksia attenuata, Eucalyptus
marginata woodland’. Both SCP21a and SCP21c are listed in the approved Conservation
Advice for the Banksia Woodlands TEC as floristic community types that can be considered
as the Banksia Woodlands TEC (provided the full suite of diagnostic criteria detailed in the
approved Conservation Advice are met).

The community SCP21a is not listed at the state level. SCP21c¢ is listed as a Priority 3 TEC
under state legislation. Under state process, possibly threatened species that do not meet
survey criteria, or are otherwise data deficient, are added to the Priority Fauna or Priority
Flora lists under Priorities 1, 2 or 3. Priority 3 TECs are known from several locations and
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do not appear to be under immediate threat, however, the TEC needs to be studied further
to determine its full range and potential threats.

54. On 12 November 2018, Plantecology (November 2018) undertook a survey of the clearing
footprint to assess whether the vegetation of the clearing footprint meets the diagnostic
criteria to be the considered the Commonwealth listed TEC. Specifically, whether the
vegetative condition of the site still meets the required condition thresholds, given that the
condition of the clearing footprint has declined since 2015 due to fire and dieback.

55. Plantecology (November 2018) identified that the condition of the vegetation within the
clearing footprint ranged from “Completely Degraded’ to ‘Very Good'. Areas of ‘Good’
condition vegetation covered approximately 7 ha within the western part of the clearing
footprint. These areas still retain some of their original structure with native shrubs and
ground species present in the understorey, but there are obvious signs of disturbance.

56. Approximately one hectare of ‘Very Good’ condition vegetation was recorded in the central
portion of the clearing footprint. As only one dead B. attenuata individual was observed in
this patch, at this local scale, it may not ordinarily be considered as Banksia woodland. As
the patch is contiguous with the surrounding Banksia woodland, however, the proponent
has included this area in the calculation of the total area of the Banksia Woodland TEC
within the clearing footprint.

57. Based on these survey results, it is estimated that the clearing footprint contains
approximately 8.11 ha of vegetation of sufficient quality to be the Banksia Woodlands TEC.
However, as noted above with further Banksia deaths anticipated and noting the likely
continual decline of vegetative quality in the clearing footprint, the area considered the
Banksia Woodland TEC is likely to reduce over time regardless of clearing activity.

Impacts
58. The proposed action will clear 8.11 ha of the Banksia Woodlands TEC.

59. The proposed action may indirectly impact on adjacent patches of the Banksia Woodlands
TEC through edge effects and by facilitating the spread of P. cinnamomi, which is identified
as a key threat to this ecological community in the approved Conservation Advice.

60. The preliminary documentation notes that a 100 m wide powerline corridor (which is cleared
on an annual basis) and a previously mined sand extraction area are located between the
western boundary of the clearing footprint and vegetation likely to contain the TEC within
the remainder of Lot 3 Buller Road (see Figure 1, Attachment D). Furthermore, there are no
vegetated linkages to the south or east of the clearing footprint. On this basis the proposed
action is unlikely to further fragment local patches of the Banksia Woodlands TEC.

61. Sand extraction may change surface water flows and/or quality and may impact on
groundwater quality/availability if the water table is intersected during mining. This could
potentially alter the hydrological regime that adjacent patches of Banksia Woodlands TEC
is reliant on.

Avoidance and mitigation measures

62. The preliminary documentation notes that sand extraction is one of the few industries
deemed compatible within a Priority 1 Public Drinking Water Source Area under DWER'’s
Water Quality Protection Note No. 25. This is on the basis that sand mining typically has
little to no impact on groundwater.
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63.

64.

65.

As noted above in Paragraph 32 to 33, the proposed clearing footprint is unlikely to alter
surface water flows or impact on groundwater due to the design of the pit, the lack of
surface drainage lines due to the high soil permeability of the clearing footprint and the
conditional requirements to both maintain a buffer between the clearing footprint and
nearby wetlands (Condition 2) and maintain a minimum 2 m separation between the pit
floor and the water table (Condition 3). On this basis, indirect impacts to adjacent patches
of Banksia Woodlands TEC due to changes in hydrology are unlikely, provided the
proponent implements the proposed conditions of approval.

The proponent has proposed a number of management measures to mitigate impacts of
construction activities to adjacent patches of Banksia Woodlands TEC. These management
measures have been included in the proposed conditions of approval with the requirement
to develop a BREMP for approval of the Minister prior to clearing (Condition 3). At a
minimum, the BREMP will detail measures to be implemented to: control site access,
weeds and P. cinnamomi, delineate the clearing footprint to prevent unauthorised clearing
and water management measures to prevent intersection of groundwater during sand
extraction.

Of particular concern is the potential spread of P. cinnamomi which is identified in the
Banksia Woodlands TEC Conservation Advice as a key threat to this ecological community.
As noted in Paragraph 29 to 31 above the BREMP will detail the hygiene controls required
to prevent the introduction and/or spread of this plant pathogen to adjacent patches of
vegetation. The proposed action cannot commence unless the BREMP is approved by the
Minister.

Acceptability

66.

Noting the small area of Banksia Woodlands TEC to be cleared and the fact that the area
considered as the Banksia Woodland TEC within the clearing footprint is likely to reduce
over time, the Department considers that the impacts to the Banksia Woodlands TEC as a
result of the proposed action are acceptable; however, the proposal will also result in
residual significant impacts that need to be offset.

Offset

67.

68.

69.

Given that the area considered as the Banksia Woodlands TEC is declining over time,
regardless of whether the proposed clearing transpires, it is difficult to quantify the long
term impact of the proposed action. However, noting that the proposed clearing footprint
still contains vegetation that meets the condition thresholds to be considered as the

EPBC Act listed threatened ecological community and in consideration of the precautionary
principle, the Department considers that the proposed action is likely to have a residual
significant impact to the Banksia Woodlands TEC by: modifying/destroying the availability
or quality of habitat and reducing the area of occupancy.

To offset this residual significant impact the proponent proposes to acquire land adjacent to
the proposed action to manage and protect for conservation. In particular, the proponent
proposes to acquire 106 ha of remnant vegetation within the remaining proportion of Lot 3
Buller Road (Figure 1, Attachment D).

In September 2015, Woodman Environmental (2015) surveyed Lot 3 Buller Road, including
the area proposed to be acquired for use as an offset. The survey noted that the vegetation
of the proposed conservation area appears to be related to SCP [FCT] 21c ‘Low lying
Banksia attenuata woodlands or shrublands’ or more likely SCP21a ‘Central Banksia
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70.

71.

72.

73.

74.

75.

attenuata, Eucalyptus marginata woodland’. Both SCP21a and SCP21c are listed in the
approved Conservation Advice for the Banksia Woodlands TEC as floristic community
types that can be considered the Banksia Woodlands TEC.

In late 2018, a reassessment of the proposed conservation area was undertaken to
ascertain whether the vegetation condition within the proposed conservation area was still
of good enough quality for its size to be considered the Banksia Woodland TEC. This
survey noted that the condition of the vegetation in the southern half of the subject area
was again rated as ‘Good’ (5 ha) to ‘Very Good’ (36 ha). Given that the areas of ‘Good’
vegetation was divided into small patches interspersed between areas of Completely
Degraded to Degraded habitat, on a precautionary basis, the proposed conservation area is
considered to contain approximately 36 ha of Banksia Woodland TEC in better condition
than the impact site.

The proposed conservation area is currently being impacted by a number of threatening
processes including dieback, illegal access by vehicles, logging of potential breeding trees
and the dumping of waste. These activities are likely to further degrade Banksia Woodland
TEC in the area if left unchecked.

Noting these threatening process, a condition of approval (Condition 3) requires that the
proponent develop a Buller Road Environmental Management Plan (BRMP). This plan
details the action that will be implemented by the proponent to protect and promote the
resilience of the Banksia Woodlands TEC within the conservation area. At a minimum the
BREMP will include: measures to prevent illegal land use practices (e.g. logging, dumping
of wastes etc.), rehabilitation actions to remediate the impacts of illegal land use, access
controls, and weed/pathogen management activities.

The preliminary documentation (Attachment E1) notes that the proponent will enter into a
conservation covenant with the Commissioner of Soil and Land Conservation under
Section 3 of the Soil and Land Conservation Act 1945. The purpose of the conservation
covenant is to protect and manage the native vegetation within the offset area in such a
way as to retain and promote its growth. Given that the proponent has not yet acquired the
rights to the proposed offset area, a condition of approval (Condition 4) requires that the
proponent obtains and then covenant the proposed offset area before the action can
commence.

The proposed conservation area was tested against the Department’s Offsets Assessment
Guide, to determine the level of impact to the Banksia Woodlands TEC that is offset by the
proposed offset. According to the Department’s calculator, 104.98 % of the impacts of the
action will be offset by the proposed direct offset package. Offset guide calculations can be
found at Attachment F5.

Given the above, the Department recommends that you accept that the proposed offset
conditions will ensure the requirements of the Offset Policy (Attachment G10) are met.

Conclusion

76.

77.

The Department considers that the likely impacts of the proposed action will be acceptable,
provided the proponent implements the proposed conditions to mitigate potential impacts of
clearing activities on the Banksia Woodlands TEC (Condition 1 to 3).

As the proposal will clear 8.11 ha of Banksia Woodlands TEC, the proposed action is likely
to have a residual significant impact on the ecological community. The Department
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therefore considers it necessary and convenient to implement conditions that will offset this
residual significant impact (Condition 3 to 4).

Threatened Flora:

e King Spider-orchid (KSO) (Caladenia huegelii) — Endangered
e Dwarf Hammer-orchid (DHO) (Drakaea micrantha) — Vulnerable
Background

78. According to the Grand Spider Orchid (Caladenia huegelii) Recovery Plan (Attachment G8),
the KSO occurs in areas of mixed woodland of Jarrah (Eucalyptus marginata), Candlestick
Banksia (B. attenuata), Holly Banksia (B. ilicifolia) and Firewood Banksia (B. menziesii) with
scattered Sheoak (Allocasuarina fraseriana) and Marri (Corymbia calophylla) over dense
shrubs while favouring areas of dense undergrowth. Threats to the species include habitat
clearing, fragmentation and degradation, inappropriate fire regimes and weed invasion.

79. According to the Approved Conservation Advice for Drakaea micrantha (Dwarf Hammer-
orchid) (Attachment G9) the DHO is usually found in cleared fire breaks or open sandy
patches that have been disturbed, and where competition from other plants has been
removed. The DHO occurs in infertile grey sands, in Banksia, Jarrah and Common Sheoak
woodland or forest. It is often found under thickets of Spearwood (Kunzea ericifolia). The
main identified threat to the DHO is fire between June and early October, when its above
ground parts and replacement tuber are actively growing.

80. Departmental mapping indicates the KSO has been recorded approximately 800 m from the
project area, within the Buller Nature Reserve, whereas the nearest known occurrence of
the DHO is approximately 15 km to the northwest of the project area.

Controlled Action Decision

81. Whilst neither of the two listed threatened orchid species were identified during the Flora
and Vegetation Survey, these orchids are cryptic and difficult to identify particularly if the
survey is conducted outside of the species’ flowering period. Noting that the survey was
undertaken over one day in May 2015, which is outside the flowering season of both the
KSO and DHO, the survey timing and intensity was considered inadequate to detect the
presence of orchid taxa.

82. Whilst the State’s Clearing Permit Decision Report (CPS 7516/1 related to the bilateral
assessment of the withdrawn proposal EPBC 2017/7916 — Attachment E5) referenced a
Level 2 Flora and Vegetation Survey (Woodman Environmental 2015), which undertook
targeted surveys for orchids from 22 to 25 September 2015, these survey results were not
provided to the Department. In addition, from the small amount of information available in
the Clearing Permit Decision Report, it appeared that the survey did not cover all areas
proposed to be cleared. Noting these information gaps it was determined at the referral
stage that additional clarification on the likely presence of these orchid species within the
clearing footprint was required. At that time this included the requirement to undertake
additional targeted surveys for the KSO and DHO.

83. However, following the provision of the Woodman Environmental 2015 survey report
(Attachment E2) and confirmation that this orchid assessment covered the entire clearing
footprint (and a further 204 ha within Lot 3 Buller Road), the Department advised the
proponent (Attachment F6) that this survey report coupled with a desktop analysis of the
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likely presence of the KSO and DHO within the proposed project area would be sufficient to
address the Department’s concerns.

Likely Presence

84. Woodman Environmental undertook targeted surveys for orchids from 22 to 25 September
2015. The Clearing Permit Decision Report notes that this is an appropriate time to survey
in the Swan Coastal Plain Bioregion, as the majority of the orchid taxa in this region are in
flower at this time. The Department agrees with this statement and notes that both the KSO
and DHO flowers during this period. The Woodman Environmental Survey (2015) consisted
of a desktop assessment, a reconnaissance survey followed by a detailed field survey. No
threatened orchid species was recorded during the survey (Attachment E2).

85. The KSO Recovery Plan (Attachment G8) notes that the species prefers a dense
undergrowth and a high moisture, shade and organic substrate to support their symbiotic
orchid mycorrhizae. Given the impacts of fire and the changes in the structure of the habitat
caused by dieback (the KSO Recovery Plan specifically notes that the opening up of the
canopy due to dieback is likely to severely impact on the KSO), the necessary abiotic and
biotic requirements for the KSO are likely to be absent from the clearing footprint. Given this
and noting the result of the Woodman Environmental 2015 survey (Attachment E2), the
Department considers it unlikely that the KSO occurs within the clearing footprint.

86. The Department’'s SPRAT profiles notes that the DHO is only known from 32 small,
scattered populations and that the species has a very low area of occupancy. Whilst the
proposed clearing footprint contains habitat potentially suitable for the species, given the
distance to the nearest known occurrence of the DHO (approximately 15 km to the
northwest), the small area of occupancy for the species and noting the result of the
Woodman Environmental 2015 survey (Attachment E2), the Department considers it
unlikely that the DHO occurs within the project area.

Conclusion

87. Noting the above, specifically the low likelihood of these listed threatened orchids species
occurring within the project area, the Department considers that the proposed action will not
impact the KSO or the DHO.

Considerations for Approval and Conditions

Mandatory considerations — section 136(1)(b) Economic and social matters

88. The preliminary documentation notes that the proposed action is a joint venture between
AMG and Pandanus Park Aboriginal Corporation and that the proposed development will
be used to provide training and employment opportunities to indigenous people.

89. The proponent notes that they have received letters of support for their action from
e Minister for Indigenous Affairs
¢ Peel Development Commission
o Ms Josie Farrer — Member for the Kimberly

o Department of Aboriginal Affairs
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¢ Minister for Employment, Women and Assisting the Prime Minister for the Public
Service;

e Department of Training and Workforce Development.

Factors to be taken into account — section 136(2)(a) Principles of ecologically sustainable
development

90. The principles of ESD, as defined in Part 1, section 3A of the EPBC Act, are:

(a) decision-making processes should effectively integrate both long-term and short-term
economic, environmental, social and equitable considerations;

(b) if there are threats of serious or irreversible environmental damage, lack of full scientific
certainty should not be used as a reason for postponing measures to prevent
environmental degradation;

(c) the principle of inter-generational equity — that the present generation should ensure that
the health, diversity and productivity of the environment is maintained or enhanced for
the benefit of future generations;

(d) the conservation of biological diversity and ecological integrity should be a fundamental
consideration in decision-making;

(e) improved valuation, pricing and incentive mechanisms should be promoted.

91. In formulating this recommendation, the Department has taken into account the principles
of ecologically sustainable development. In particular:

e This report and the assessment documentation provided information on the long-term
and short-term economic, environmental, social and equitable considerations that are
relevant to the decision.

¢ Any lack of certainty related to the potential impacts of the project is addressed by
conditions that restrict environmental impacts, impose strict monitoring and adopt
environmental standards which, if not achieved, require the application of response
mechanisms in a timely manner to avoid adverse impacts.

e The proposed conditions will ensure protection of EPBC listed species and
communities. Those conditions allow for the project to be delivered and operated in a
sustainable way to protect the environment for future generations and preserve EPBC
listed species and communities in perpetuity.

e The Department has considered the importance of conserving biological diversity and
ecological integrity in relation to all of the controlling provisions for this project, and the
advice provided within this document reflects that consideration.

e The Department’s advice includes reference to and consideration of a range of
information on the economic costs, benefits and impacts of the project.

Factors to be taken into account — section 136(2)(bc) — preliminary documentation

92. In accordance with section 136(2)(bc)(i), the documents given to the Minister under section
95B(1) are included in the proposed approval briefing package. These documents consist
of:
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o referral submitted to the Department on 2 January 2018
e preliminary documentation received by the Department on 11 November 2018

¢ notice advising of no public submissions on preliminary documentation received by the
Department on 2 January 2019.

93. In accordance with section 136(2)(bc)(ii), this document forms the report relating to the
action given to the Minister in accordance with section 95C.

Person’s environmental history — section 136(4)

94. In accordance with section 136(4) the Minister may also consider whether the person
proposing to take the action is a suitable person to be granted an approval, having regard
to the person’s history in relation to environmental matters and if the person is a body
corporate, the history of its executive officers and if relevant, the history of the parent
company and its executive officers in relation to environmental matters.

95. On 20 March 2019, the Department’s Office of Compliance (Attachment F3) advised that
there are no significant adverse environmental history findings against the proponent or any
associated companies.

96. As the Department is not aware of any adverse environmental history associated with the
proponent, there are no reasons to believe the company will not comply with the proposed
conditions of approval.

Minister not to consider other matters - section 136(5)

97. In deciding whether or not to approve the taking of an action, and what conditions to attach
to an approval, the Minister must not consider any matters that the Minister is not required
or permitted, by Subdivision B, Division 1, Part 9 of the EPBC Act, to consider.

Considerations in deciding on condition — section 134

98. In accordance with section 134(1), the Minister may attach a condition to the approval of
the action if he or she is satisfied that the condition is necessary or convenient for:

(a) protecting a matter protected by a provision of Part 3 for which the approval has effect
(whether or not the protection is protection from the action); or

(b) repairing or mitigating damage to a matter protected by a provision of Part 3 for which
the approval has effect (whether or not the damage has been, will be or is likely to be
caused by the action).

99. As detailed in the Assessment section above, all recommended conditions attached to the
proposed approval are necessary or convenient to protect, repair and/or mitigate impacts
on a matter protected by provision of Part 3 for which this proposed approval has affect.

100. In accordance with section 134(4), in deciding whether to attach a condition to an
approval the Minister must consider:

(a) any relevant conditions that have been imposed, or the Minister considers are likely to
be imposed, under a law of a State or self-governing Territory or another law of the
Commonwealth on the taking of the action;
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(aa) information provided by the person proposing to take the action or by the designated
proponent of the action;

(b) the desirability of ensuring as far as practicable that the condition is a cost effective
means for the Commonwealth and a person taking the action to achieve the object of the
condition.

101. Regarding section 134(4)(a), the Department notes that the proponent does not yet have
a native vegetation clearing permit issued under section 51E of the Environmental
Protection Act 1986 (WA).

102. The information provided by the person proposing to take the action has been
considered in accordance with section 134(4)(aa). Documentation provided by the person
taking the action is at Attachment E1 of this briefing package. A letter inviting comments
from the person proposing to take the action is at Attachment C for your signature. You will
need to consider any comments received in making your final approval decision.

103. Regarding section 134(4)(b), the Department considers that the conditions proposed are
a cost effective means of achieving their purpose of avoiding, mitigating or offsetting the
impacts of the proposed action on black cockatoos and the Banksia Woodlands TEC. The
proposed conditions are based on material provided by the person proposing to take the
action and was prepared in consultation with the Department.

Consideration of Condition-setting Policy

104. The Department has considered the likely scope and severity of the impacts to matters
of national environmental significance (MNES), and the proposed avoidance and mitigation
measures, and determined that it is likely the proposed action will result in a significant
residual adverse impact on black cockatoos and Banksia Woodlands TEC. In addition, the
Department notes that WA Government has not assessed the proposed action.

105. Accordingly the Department considers that it is necessary and convenient to apply
approval conditions to this project, as outlined in Attachment B of the proposed approval
brief. The Department recommends the implementation of Conditions 1 to 4 in the proposed
approval because they will: protect, mitigate and offset the impacts of clearing on black
cockatoos and the Banksia Woodlands TEC.

106. In applying this analysis, the Department has had regard to the EPBC Act Condition-
setting Policy (2015).

Requirements for decisions about listed threatened species and communities — section
139

International Conventions

107. Subsection 139(1)(a) requires that any decision to approve a proposed action for which
listed threatened species and communities is a controlling provision must not be
inconsistent with the Convention on Biological Diversity (CBD), the Convention on
International Trade in Endangered Species of Wild Fauna and Flora (CITES) and
Convention on the Conservation of Nature in the South Pacific (APIA Convention).

108. These conventions can be accessed at:

o hitp://www.austlii.edu.au/au/other/dfat/treaties/ATS/1993/32.html| (CBD)
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o hitp://www.austlii.edu.au/au/other/dfat/treaties/ATS/1976/29.html (CITES)

o http://www.austlii.edu.au/au/other/dfat/treaties/ATS/1990/41.html (APIA Convention)

The Biodiversity Convention

109. The objectives of the Biodiversity Convention, to be pursued in accordance with its
relevant provisions, are the conservation of biological diversity, the sustainable use of its
components and the fair and equitable sharing of the benefits arising out of the utilisation of
genetic resources, including by appropriate access to genetic resources and by appropriate
transfer of relevant technologies, taking into account all rights over those resources and to
technologies, and by appropriate funding.

110. The recommendations of the assessment report (Attachment A) are not considered by
the Department to be inconsistent with the Biodiversity Convention, which promotes
environmental impact assessment (such as this process) to avoid and minimise adverse
impacts on biological diversity. The Department has also given particular consideration to
an appropriate combination of avoidance and mitigation measures for the management of
species potentially impacted by the proposed action.

Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES)

111. CITES is an international agreement between governments. Its aim is to ensure that
international trade in specimens of wild animals and plants does not threaten their survival.
The recommendations are not inconsistent with CITES as the proposed action does not
involve international trade.

Convention on the Conservation of Nature in the South Pacific (APIA Convention)

112. The APIA Convention encourages the creation of protected areas which together with
existing protected areas will safeguard representative samples of the natural ecosystems
occurring therein (particular attention being given to endangered species), as well as
superlative scenery, striking geological formations, and regions and objects of aesthetic
interest or historic, cultural or scientific value.

113. The APIA Convention was suspended with effect from 13 September 2006. While this
Convention has been suspended, Australia’s obligations under the Convention have been
taken into consideration. The recommendations are not inconsistent with the Convention
which has the general aims of conservation of biodiversity.

Recovery Plans and Threat Abatement Plans

114. Subsection 139(1)(b) requires that any decision to approve a proposed action for which
listed threatened species and communities is a controlling provision must not be
inconsistent with a recovery plan or threat abatement plan.

115. The recovery plans relevant to those species impacted by the proposed action and for
this proposed approval decision are:

e Department of Parks and Wildlife (2013). Carnaby’s Cockatoo (Calyptorhynchus
latirostris) Recovery Plan. Department of Parks and Wildlife, Perth, Western Australia.
Available from:
http://www.environment.gov.au/biodiversity/threatened/publications/recovery/calyptorhy
nchus-latirostris-recovery-plan (Attachment G2).
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e Chapman, T. (2008). Forest Black Cockatoo (Baudin's Cockatoo Calyptorhynchus
baudinii and Forest Redtailed Black Cockatoo Calyptorhynchus banksii naso) Recovery
Plan. Department of Environment and Conservation, Western Australia. Available from:
http://www.environment.gov.au/resource/forest-black-cockatoo-baudin%E2%80%99s-
cockatoo-calyptorhynchus-baudinii-and-forest-red-tailed (Attachment G3).

e Department of Environment and Conservation (2009). Grand Spider Orchid (Caladenia
huegelii) Recovery Plan. Canberra, ACT: Commonwealth of Australia. Available from:
http://www.environment.gov.au/resource/grand-spider-orchid-caladenia-huegelii-
recovery-plan (Attachment G8)

This recommendation report provides a discussion on the recovery plan with respect to the
black cockatoos. Based on the commitments of the proponent (Attachments E1), and on
the conditions imposed by the Department in Attachment B of this proposed approval
decision package, the Department considers the proposed action is not inconsistent with
these recovery plans.

116. The threat abatement plan relevant to those species impacted by the proposed action
and for this proposed approval decision is:

o Department of the Environment and Energy (2018). Threat abatement plan for disease
in natural ecosystems caused by Phytophthora cinnamomi. Canberra, ACT:
Commonwealth of Australia. Available from:
http://www.environment.gov.au/biodiversity/threatened/publications/threat-abatement-
plan-disease-naturalecosystems-caused-phytophthora-cinnamomi-2018
(Attachment G6).

This recommendation report provides a discussion on this TAP with respect to

black cockatoos and the Banksia Woodlands TEC. Considering the commitments of the
proponent and the requirements of the BREMP (Condition 3) which necessitate the
proponent to implement appropriate hygiene controls to prevent the plant pathogen’s
spread, the Department considers that the proposed action is not inconsistent with this
TAP.

117. The Department has considered all relevant recovery plans and threat abatement plans
and is of the view that approval of this proposed action would not be inconsistent with the
above obligations.

118. The Department’s Species Listing Information and Policy Section’s weekly update
indicates that there are no imminent recovery plans, threat abatement plans or delisting
decisions which are relevant to this proposed decision (Attachment F1 — dated
29 March 2019)

119. The attached recovery and threat abatement plan have been reviewed to confirm that
they are the most recent versions of these documents.

Conservation Advice

120. Subsection 139(2) of the EPBC Act requires that any decision to approve a proposed
action for which listed threatened species and communities is a controlling provision must
have regard to any approved conservation advice for the species or community.

121. The approved conservation advice relevant to those species impacted by the proposed
action and for this proposed approval decision are:
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o Threatened Species Scientific Committee (2018). Conservation Advice
Calyptorhynchus baudinii Baudin's cockatoo. Canberra, ACT: Commonwealth of
Australia. Available from:
http://www.environment.gov.au/biodiversity/threatened/species/pubs/769-conservation-
advice-15022018.pdf (Attachment G4)

o Threatened Species Scientific Committee (2009). Approved Conservation Advice for
Calyptorhynchus banksii naso (Forest Red-tailed Black Cockatoo). Canberra, ACT:
Commonwealth of Australia. Available from:
http://www.environment.gov.au/biodiversity/threatened/species/pubs/67034-
conservation-advice.pdf (Attachment G5)

o Threatened Species Scientific Committee (2016). Approved Conservation Advice
(incorporating listing advice) for the Banksia Woodlands of the Swan Coastal Plain
ecological community. Canberra, ACT: Commonwealth of Australia. Available from:
http://www.environment.gov.au/biodiversity/threatened/communities/pubs/131-
conservation-advice.pdf (Attachment G7)

o Threatened Species Scientific Committee (2008). Approved Conservation Advice for
Drakaea micrantha (Dwarf Hammer-orchid). Canberra, ACT: Commonwealth of
Australia Available from:
http://www.environment.gov.au/biodiversity/threatened/species/pubs/81853-
conservationadvice.pdf. (Attachment G9)

122. This recommendation report provides a discussion on the conservation advice with
respect to the BBC and EW TEC. Based on the commitments of the proponent
(Attachments E1), and on the conditions imposed by the Department in Attachment B of
this proposed approval decision package, the Department considers the recommendations
of this report have regard to the above conservation advices.

123. The Department’s Species Listing Information and Policy Section’s weekly update
indicates that there are no imminent conservation advices which are relevant to this
proposed decision (Attachment F1 — dated 29 March 2019)

124. The attached conservation advices have been reviewed to confirm that they are the
most recent versions of these documents.
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ATTACHMENTS
A. Recommendation Report [This Report]
B. Decision Notice [Draft]
C. Letters
C1. Letter to the Proponent [For Signature]
Cc2. Letter to DWER [For Signature]
D. Figures
Figure 1: Clearing footprint and Conservation Area
Figure 2: Regional Context
Figure 3: Vegetative Units
Figure 4: Vegetative Condition
E. Preliminary Documentation Package
E1. Finalised Preliminary Documentation
E2. Woodman Environmental 2015 Survey and Figures
E3. Vegetation Condition Report (Offset Area)
E4. Notice of no Public Comments
ES. Clearing Permit Decision Report CPS 7516/1
EG. Referral Decision Brief
E7. Referral Documentation
ES8. Level 1 Flora and Vegetation Survey 2015
F. Supporting Information
F1. EPBC Species and Ecological Communities Update (dated 29 March 2019)
F2. Email from Species and Ecological Communities
F3. Environmental history of proponent
F4. Statutory Document Report
F5. Offset Calculations
F6. Confirmation that Additional Orchid Surveys were not required
G. Recovery Plans and Conservation Advice
G1. Australian Government Department of Sustainability, Environment, Water, Population

and Communities (2013). Referral Guidelines for three species of Western Australian
Black Cockatoos. Commonwealth of Australia, Canberra
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G3.

G4.

G5.

G6.

G7.

G8.

G9.

G10.

Department of Parks and Wildlife (2013). Carnaby’s Cockatoo (Calyptorhynchus
latirostris) Recovery Plan. Department of Parks and Wildlife, Perth, Western Australia

Chapman, T. (2008). Forest Black Cockatoo (Baudin's Cockatoo Calyptorhynchus
baudinii and Forest Redtailed Black Cockatoo Calyptorhynchus banksii naso)
Recovery Plan. Department of Environment and Conservation, Western Australia.

Threatened Species Scientific Committee (2018). Conservation Advice
Calyptorhynchus baudinii Baudin's cockatoo. Canberra, ACT: Commonwealth of
Australia.

Threatened Species Scientific Committee (2009). Approved Conservation Advice for
Calyptorhynchus banksii naso (Forest Red-tailed Black Cockatoo). Canberra, ACT:
Commonwealth of Australia.

Department of the Environment and Energy (2018). Threat abatement plan for disease
in natural ecosystems caused by Phytophthora cinnamomi. Canberra, ACT:
Commonwealth of Australia

Threatened Species Scientific Committee (2016). Approved Conservation Advice
(incorporating listing advice) for the Banksia Woodlands of the Swan Coastal Plain
ecological community. Canberra, ACT: Commonwealth of Australia.

Department of Environment and Conservation (2009). Grand Spider Orchid (Caladenia
huegelii) Recovery Plan. Canberra, ACT: Commonwealth of Australia

Threatened Species Scientific Committee (2008). Approved Conservation Advice for
Drakaea micrantha (Dwarf Hammer-orchid). Canberra, ACT: Commonwealth of
Australia

EPBC Act Environmental Offsets Policy (October 2012)
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