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Attachment B: Legal Obligations and Supporting Advice — 2010/5625

Decision on Not a Controlled Action and Controlling Provisions

The Department has reviewed the information in the referral against the EPBC Act Policy Statement 1.1
Significant Impact Guidelines — Matters of National Environmental Significance (May 2006) and other relevant
material. While this material is not binding or exhaustive, the factors identified are considered adequate for
decision-making in the circumstances of this referral, and there is no reason to depart from this material or
consider additional factors. Adequate information is available for decision making for this proposal.

Section 75

Under s75 of the EPBC Act, you must decide whether the action that is the subject of a proposal referred is a
controlled action and which provisions of Part 3 (if any) are controlling provisions for the action. In making
your decision you must consider all adverse impacts the action has, will have, or is likely to have on the
matter protected by each provision of Part 3, and you must not consider any beneficial impacts on the matter.

You must also consider any comments received from responsible Commonwealth Ministers and appropriate
State or Territory Ministers (s74) and agencies, to the extent that they are relevant. No comments were
received from the Department of Climate Change, Department of Resources, Energy and Tourism or the New
South Wales Department of Planning.

You must also consider any comments received from the public. The referral was made available for public
comment on 27/08/2010 for 10 business days as required under the EPBC Act and no comments were
received.In making your decision, you are required to take account of the precautionary principle (s391). The
department has taken this principle into account in providing its advice.

Based on the available information, including the referral, the Department is of the view that the proposed
action be determined not a controlled action, as it is unlikely to have a significant impact on matters of
national environmental significance (NES).

Description of Proposed Action

= The proposed action is for a coal mine (open cut) and development of associated infrastructure
approximately 11km north of the township of Marybrough, Queensland.

= The proposed area is approximately 1023.6 ha with a disturbance footprint of 400 ha. The estimated
open cut coal reserve is approximately 5.9 Mts of Run of Mine coal from the Burrum Coal Measure in
the Marybrough Basin.

= The project would include mining operations, construction of administration and workshop buildings,
rail, road, water, and power infrastructure.

= The proposed action would clear approximately 382 ha of mixed Eucalypt and Melaleuca Woodlands
habitat. This habitat is widely represented within the project area and surrounding region.

= As mining progresses, groundwater inflow and surface rainfall are expected to increase above the
project’'s demand. The excess water will be captured on site and managed through a combination of
dams, bunds, and diversion drains. Excess water of acceptable water quality would be discharged
into the Mary River via a proposed pipeline to a tidal area of the Mary River.

= Acceptable water quality would not exceed the National Water Quality trigger values (based on the
Paper 4 of the National Water Quality Management strategy (NWQMS): Australian and New Zealand
guidelines for fresh and marine water quality
(http://www.mincos.gov.au/publications/australian_and new_zealand guidelines_for_fresh_and _mari
ne_water quality)

= Groundwater modelling indicates that the proposed mine will reduce groundwater levels up to 3km
from the open cut mine pit. However, no registered water bores or groundwater dependant wetlands
are located within the predicted zone of influence.
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Potential Impacts on Matters of National Environmental Significance

Listed threatened species and ecological communities

The Department’s Environmental Reporting Tool (ERT) identified 28 listed threatened species with the
potential to occur within 5km of the proposed project area.

The following table is the Department’s assessment of the likelihood of significant impact on listed threatened

species.

Table: Listed threatened species

Threatened species

populations (birds), and permanent water. The vegetation types include
eucalypt woodland, open forest, tall open forest, gallery rainforest, swamp
sclerophyll forest, and rainforest margins.

The Red Goshawk was not identified during the flora and fauna surveys.
Habitat to be disturbed on the project area is representative of the
surrounding landscape. Given the mobility of this species and the
widespread availability of alternative foraging habitat in the locality, it is
unlikely the project would have a significant impact on this species

Significant
Species Discussion impact likely?
Birds
Ee?‘h(r;gtii@;\ﬂ;s The Red Goshawk occurs in coastal and sub-coastal areas in wooded and
raré/iatus forested lands of tropical and warm-temperate Australia. This species
Vulnerable prefers forest and woodland with a mosaic of vegetation types, large prey

No

Swift Parrot
Lathamus dicolor
Endangered

The Swift Parrot is endemic to south-eastern Australia. It breeds only in
Tasmania, and migrates to mainland Australia in autumn.

Swift Parrots prefer box-ironbark forests dominated by Box-gum and
Ironbark assemblages. These tree species provide foraging and roosting
habitat for the Swift Parrot. In Queensland this species is known to forage
on Narrow-leaved Red Ironbark, Forest Red Gum forests and Yellow Box.
The Referral states that the project area is located north of the species
range species. It has not been detected during previous survey and based
on is unlikely to occur. Preferred foraging habitat for this species does not
occur within the project area. It is therefore unlikely that the project would
have a significant impact on this species.

No

Australian Painted
Snipe

Rostratula australis
Vulnerable

The Australian Painted Snipe has been recorded at wetlands in all states
of Australia. It is most common in eastern Australia, where it has been
recorded at scattered locations throughout much of Queensland, NSW,
Victoria and south-eastern South Australia. The area of occupancy is
suspected to be decreasing at the present time, particularly as the extent
of wetlands is reduced. The Australian Painted Snipe is considered to
occur in a single, contiguous breeding population.

The project area contains suitable habitat for the Australian Painted Snipe.
The Australian Painted Snipe was not recorded during the flora and fauna
surveys. The project would remove approximately 77.1 ha of habitat for the
Australian Painted Snipe; however, habitat within the project area is well
represented in the surrounding landscape. It is unlikely the project would

significantly impact the Australian Painted Snipe.

No
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Black-breasted
Button-quail
Turnix
melanogaster
Vulnerable

The Black-breasted Button-quail is restricted to rainforests and forests,
mostly in areas with 770-1200 mm rainfall per annum. They prefer drier
low closed forests, particularly semi-evergreen vine thicket, low microphyll
vine forest, araucarian microphyll vine forest and araucarian notophyll vine
forest. They may also be found in low, dense acacia thickets and in littoral
areas, in suitable vegetation behind sand dunes.

Habitat for the Black-breasted Button-quail does not occur on the project
area. It is unlikely the project would have a significant impact on this
species.

No

Mammals

Large-eared Pied
Bat

Chlinobolus dwyeri
Vulnerable

The Large-eared Pied Bat is a medium-sized insectivorous bat. Little is
known about the habitat and roosting requirements of this species but
natural roosts may depend heavily on sandstone outcrops. This species
has been recorded from a large range of vegetation types including: dry
and wet sclerophyll forest; Cyprus-pine dominated forest; tall open
eucalypt forest with a rainforest sub-canopy; sub-alpine woodland; and
sandstone outcrop country.

Relatively fertile valleys are likely to provide foraging habitat while
sandstone escarpment are likely to support roost habitat. Because of its
dependence on roost sites for shelter and breeding, the Large-eared Pied
Bat is particularly vulnerable to threats that impact its roost sites.
Individuals of this species are readily identifiable and have a distinct
echolocation call.

Habitat for the Large-eared Pied Bat does not occur within the project
area. This species was not identified in the flora and fauna surveys. It is
unlikely the project would have a significant impact on the Large-eared
Pied Bat.

No

Northern Quoll
Dasyurus
hallucatus

Endangered

The Northern Quoll occurs in most treed habitats within its distribution, and
its preferred habitat is rocky escarpment, open forest and open woodland.
They sometimes occur around human dwellings and campgrounds. It is
most abundant in habitats within 150km of the coast. Dens are made in
rock crevices, tree holes or occasionally termite mounds. Preferred trees
for dens are eucalypts with reddish bark, such as the Darwin Woolybutt
(Eucalyptus miniata).

The Northern Quoll was not recorded on the project area during the flora
and fauna surveys. The project area largely consists of foraging habitat for
the Northern Quoll. Denning requirements within the project area are
limited to hollow logs, tree hollows, as no rock crevices were
recorded.Habitat for the Northern Quoll is representative of the
surrounding landscape and alternative foraging habitat exist in the region..

The Northern Quoll was not recorded during the flora and fauna surveys.
Given the habitat on the project area does not represent core habitat (in
the absence of preferred den sites) it is unlikely that the project would
have a significant impact on the Northern Quoll.

No

Spot-tailed Quoll,
Spotted-tail Quoll,
Tiger Quoll
(southeastern
mainland
population)
Dasyurus
maculatus

The Spotted-tailed Quoll was previously widely distributed from south-east
Queensland, eastern NSW, Victoria, south-east South Australia and
Tasmania. The subspecies' mainland range has now been reduced by 50—
90%. There are records of this subspecies in the Hunter Valley.

This subspecies has been recorded from a wide range of habitats. Habitat
in the project area largely consists of foraging habitat, as denning

requirements are limited to hollow logs and tree hollows. This subspecies

No
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maculatus (SE
mainland
population)

Endangered

is wide ranging with home range estimates of 620—-2560 ha for males, and
90-650 ha for females.

The Project would remove approximately 382 ha of foraging habitat for this
species. Given the availability of alternative foraging habitat in the project
area and wide home range for this species and limited den habitat, it is
unlikely the Project would have a significant impact on this species.

Grey-headed

The Grey-headed Flying-fox is known to occur across South Eastern

E,Itﬁpcg;z,osx Coastal Agstralia. The species is typically nomadic and the size of camps No
poliocephalus fluctuates in response to local food supplies.
The Grey-headed Flying-fox was not recorded within the project area. No
Vulnerable camp sites were recorded within the project area. The proposed action will
result in the loss of approximately 382 ha hectares of potential foraging
habitat of the species. Alternative foraging habitat for this species is widely
distributed within the locality.
It is not considered likely that the proposed action will have a significant
impact on the Grey-headed Flying Fox.
Water Mouse . . No
Xeromys myoides Thg water mouse typically occurs in cpastal sal_tmarsh, mangroves .and.
Vulnerable adjacent freshwater wetland habitats in Australia. The species distribution
encompasses coastal areas of central and south-east Queensland from
Proserpine south to the Queensland/New South Wales border. Although
the project area does experience ephemeral wetlands after heavy rainfall
events, suitable habitat for this species is not present on the project area
(no coastal saltmarsh or mangrove vegetation occurs in the project area).
Furthermore the Water Mouse was not recorded during the flora and fauna
surveys. As the proposed action is unlikely to impact important, habitat it is
unlikely the project would have a significant impact on the water Mouse.
Lungfishes
ngtrallan Lungfish The Australian Lungfish requires still or slow-flowing, shallow, vegetated No
eiceratodus . . ; . S
forsteri pools with clear or turbid water in which to spawn and ffaed. '_I'he species is
vul bl restricted to areas of permanent water and cannot live in saline waters or
ulnerable .
migrate through sea water.
Water discharged from the mine will be released into the tidal water of the
Mary River. Suitable habitat for the Australian Lung Fish does not occur at
the discharge location or downstream. It is unlikely that the proposed
action would have a significant impact on the Australian Lungfish.
Ray-finned fishes
Mary River Cod No

Maccullochella
peelii mariensis
Endangered

The Mary River Cod prefers shaded pool habitats with abundant instream
cover (ie. logs, log jams, rock ledges, boulders, undercut banks). The
species occurs from high gradient upland streams to slow flowing lower
catchment reaches. Submerged logs are thought to be used as nest sites.
Individual cod may move long distances during periods of high water flow.
Suitable freshwater habitat for this species does not occur at the discharge
location or downstream. It is unlikely the proposed action would have a
significant impact on the Mary River Cod.
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Reptlies

Collared Delma
Delma torquate
Vulnerable

The Collared Delma is endemic to south-east Queensland and is the
smallest of the legless lizards. The species inhabits eucalypt or acacia
dominated woodland and open forest where it is associated with suitable
microhabitats (exposed rocky outcrops or a sparse understorey of tussock
grass, shrubs or semi-evergreen vine thickets). Lemon-scented Gum
(Corymbia citriodora) is typically the dominant canopy species with co-
dominant canopy species of Narrow-leaved Ironbark (Eucalyptus crebra),
Silver-leaved Ironbark (E. melanophloia), Moreton Bay Ash (E. tessellaris),
Gum Top Box (E. moluccana), Tallowwood (E. microcorys), Forest Red
Gum (E. tereticornis), Angophora sp. and Brigalow (Acacia harpophylla).

The ground cover is predominantly native grasses such as Kangaroo
Grass (Themeda triandra), Barbed-wire Grass (Cymbopogon refractus),
Wiregrass (Aristida sp.) and Lomandra (Lomandra sp.). Introduced ground
covers are often present as subdominant species and include Dwarf
Lantana (Lantana montividensis). Leaf Litter appears to be an essential
part of the microhabitat and is always present (typically 30—100 mm thick).
This may be the limiting factor for the species recolonising recently burnt
areas (Peck 2003, cited in Peck & Hobson 2007).

This species was not recorded during the flora and fauna surveys. Suitable
habitat does not occur within the project area. As such, it is unlikely the
proposed action would have a significant impact on this species.

No

Loggerhead Turtle
Caretta caretta
Endangered

In Australia, Loggerhead Turtles nest on open, sandy beaches (Spotila
2004). Hatchlings enter the open ocean and begin feeding on small
animals. Small Loggerhead Turtles live at or near the surface of the ocean
and move with the ocean currents. Loggerhead Turtles require sandy
beaches to nest. Sand temperatures between 25-33 °C are needed for
successful incubation. Beaches free from light pollution are required to
prevent disorientation, disturbance and to allow nesting females to come
ashore.

As mining progresses, groundwater inflow and surface rainfall are
expected to increase above the project demand. The excess water of
acceptable water quality would be discharged into the Mary River. Suitable
habitat for this species does not occur near the discharge point or
downstream. It is unlikely the project would have a significant impact on the
Loggerhead Turtle.

No

Green Turtle
Chelonia mydas
Vulnerable

Green Turtles spend their first five to ten years drifting on ocean currents.
Once Green Turtles reach 30 to 40 cm curved carapace length, they settle
in shallow benthic foraging habitats such as tropical tidal and sub-tidal
coral and rocky reef habitat or inshore seagrass beds. The shallow
foraging habitat of adults contains seagrass beds or algae mats on which
Green Turtles mainly feed. Nesting occurs in sand that is aerated (but not
exposed), low in salt, high in humidity (but not flooded), and between 25°C
and 33°C.

Suitable habitat for this species does not occur near the water discharge
point for the mine or downstream. It is unlikely the project would have a
significant impact on the Green Turtle.

No
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Leatherback
Turtle
Dermochelys
coriacea
Endangered

The Leatherback Turtle is a pelagic feeder, found in tropical, subtropical
and temperate waters throughout the world. It has been recorded feeding
in the coastal waters of all Australian States.

Leatherback Turtles require sandy beaches to nest, with some evidence
that coarser sand is more conducive to successful hatching than finer
sand. Sand temperatures between 24—34 °C are needed for successful
incubation. Beaches free from light pollution are required to prevent
disorientation, disturbance and to allow nesting females to come ashore.
No major nesting has been recorded in Australia, although scattered
isolated nesting (one to three nests per annum) occurs in southern
Queensland

Suitable habitat for this species does not occur near the discharge point or
downstream. It is unlikely the project would have a significant impact on the
Leatherback Turtle.

No

Mary River Turtle
Elusor macrurus
Endangered

The Mary River Turtle is endemic to the Mary River in south-eastern
Queensland. It occurs from Kenilworth, 262.8 km from the mouth of the
river, to the area upstream of the Mary River Tidal Barrage at Tiaro, which
is 59.3 km from the mouth of the river.

The Mary River Tortoise occurs in flowing, well-oxygenated sections of
streams. Its habitat consists of riffles (particularly productive parts of a river
that are shallow with fast-flowing, aerated water) and shallow stretches
alternating with deeper, flowing pools. Adults are usually found in areas
with underwater shelter, such as sparse to dense macrophyte cover,
submerged logs and rock crevices. They bask on logs and rocks.

The Mary River Turtle is freshwater turtle with a tolerance for low levels of
salt. Suitable habitat for the species exists upstream in the freshwater zone
of the Mary River and some tributaries. It is possible that the turtle may
temporarily enter the discharge zone if salinity levels were to drop (i.e. in
the case of very high rainfall). However the proposed water discharge
salinity levels are low and if a turtle were to enter the mixing zone it is
unlikely that it would have a significant impact on the species .

The proposed action is unlikely to have a significant impact on the Mary
River Turtle.

No

Hawksbill Turtle
Eretmochelys
imbricata
Vulnerable

Hawksbill Turtles spend their first five to ten years drifting on ocean
currents. During this pelagic phase, they are often found in association with
rafts of Sargassum (a floating marine plant that is also carried by currents).

Once Hawksbill Turtles reach 30 to 40 cm curved carapace length, they
settle and forage in tropical tidal and sub-tidal coral and rocky reef habitat.
They primarily feed on sponges and algae They have also been found,
though less frequently, within seagrass habitats of coastal waters, as well
as the deeper habitats of trawl fisheries.

Nesting occurs in the northern Great Barrier Reef and the Torres Strait
between January and April. Turtle eggs must be buried in sand that is
aerated (but not exposed), low in salt, high in humidity (but not flooded),
and between 25° and 33° C (DEH 2005b).

Suitable habitat for the Hawksskbill Turtle does not occur within the project
area; as such it is unlikely the proposed action would have a significant
impact on this species.

No
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Olive Ridley Turtle
Lepidochelys
olivacea
Endangered

Small juveniles through to adults reside in coastal zones along the northern
coast of Australia and large immature and adult-sized Olive Ridleys are
present all year round over soft bottomed habits of northern Australian
continental shelf waters. Olive Ridley hatchlings disperse into offshore
currents and have a pelagic phase of unknown length.

Breeding in northern Australia occurs from March to October and seasonal
breeding is tied to incubation conditions, hatchling dispersal and courtship.
Nesting requires the sand temperature to be between 25-33 °C Olive
Ridley Turtles are known for their shallow nesting habits and in Australia
suffer widespread loss of eggs to predation by dogs, dingoes, goannas and
pigs. Post-hatchlings and small juvenile turtles occur in the surface waters
of the open ocean.

Foraging habitat can range from depths of several metres to over 100 m.
However, most individuals captured by trawlers in the East Coast Otter
Trawl fishery in Queensland were in depths of between 11-40 m. Trawling
data from the east coast of Queensland indicate that this benthic foraging
habitat supports turtles between 20 and 80 cm curved carapace length.
Apart from one exception, Olive Ridley Turtles have not been recorded in
coral reef habitat or shallow inshore seagrass flats.

The Olive Ridley Turtle is a coastal species and commonly located along
the North Coast of Australia. The project area is considered to be outside
the species habitat and distribution range. Therefore the proposed action is
unlikely to have a significant impact on the Olive Ridley Turtle.

No

Flatback Turtle
Natator depressus
Vulnerable

The Flatback Turtle is found only in tropical waters and inhabits soft bottom
habitat over the continental shelf of northern Australia, Papua New Guinea
and Irian Jaya. Nesting is confined to Australia and four genetic stocks are
recognised (Limpus et al. 1981, 1983a; Limpus 2007).

In eastern Queensland nesting occurs between Bundaberg in the south
and northwards to Torres Strait. The main nesting sites occur in the
southern Great Barrier Reef (GBR) at Peak, Wild Duck and Curtis Island.
Minor nesting occurs at Mon Repos and the Mackay Region. Scattered
aperiodic nesting occurs on mainland and inshore islands between
Townsville and Torres Strait.

Nesting habitat includes sandy beaches in the tropics and subtropics with
sand temperatures between 25 °C and 33 °C at nest depth. Sand
temperatures between 25 °C and 33 °C are needed for successful
incubation. Beaches free from light pollution are required to prevent
disorientation, disturbance, and to allow nesting females to come ashore.
Hatchlings to subadult Flatback Turtles lack a pelagic life stage and reside
in the Australian continental shelf. Flatback Turtles feed in turbid, shallow
inshore waters north of latitude 25° S in depths from less than 10 m to
depths of over 40 m. (Limpus 1995a).

Suitable habitat does not occur at the mine water discharge location or
immediately downstream. The proposed action is unlikely to have a
significant impact on this species.

No
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Plants

Acacia attenuata
Vulnerable

Acacia attenunta grows from just north of Bundaberg to Burleigh Heads on
the Gold Coast, within 40 km from the coast. This species is restricted to
heath ecotones growing in coastal, sandy, peaty soils that are often poorly
drained.

Acacia attenuata has been recorded growing in shrublands with
Leptospermum whitei and Baeckea frutescens; in wallum with Banksia
aemula and Eucalyptus robusta; in woodlands with Corymbia trachyphloia,
E. umbra and Banksia oblongifolia; and in open forests of E. umbra, E.
racemosa and Melaleuca quinquenervia. It has also been recorded on
roadsides and in areas previously cleared of natural vegetation.

Although Acacia attenunta was not recorded during the proponent’s flora
and fauna surveys, suitable habitat for this species is present within the
project area. This habitat is widely represented in the region; therefore it is
unlikely the project would have a significant impact on the Acacia
attenunta.

No

Bosistoa selwynii
Heart-leaved
Bosistoa
Vulnerable

The Bosistoa selwynii grows in lowland subtropical rainforest up to 300 m
above sea level. In southern Queensland it is found in drier rainforest types
ranging from Araucarian notophyll vine forest to semi-evergreen vines.

Bosistoa selwynii has also been recorded growing on reddish loam over
basalt rock, on a very steep slope in complex notophyll vine forest with
emergent Lophostemon confertus. Associated canopy species include
Argyrodendron trifoliolatum, Caldcluvia paniculosa, Dysoxylum
fraserianum, Sloanea woollsii and Syzygium francisii . This species has
been recorded on brown loamy soils on a hillside with Excoecaria
dallachyana and Dissiliaria baloghioides (BRI collection records).

Suitable habitat for the Bosistoa selwynii (as described above) does not
occur within the project area. It is therefore unlikely the proposed action
would have a significant impact on this species.

No

Bosistoa
transversa
Three-leaved
Bosistoa
Vulnerable

Bosisto transversea is found in north-eastern NSW and south-eastern
Queensland from the Richmond River, NSW, northwards to Mount Larcom
near Gladstone, Queensland. This species occurs within the North Coast
Botanical Division of NSW and within the Port Curtis, Moreton and Wide
Bay Pastoral Districts of Queensland (BRI collection records).

Bosisto transversea grows in lowland subtropical rainforest up to 300 m
asl. In southern Queensland it is found in drier rainforest types ranging
from Araucarian notophyll vine forest to semi-evergreen vine thicket
(W.J.F.McDonald 2001, pers. comm.).

Suitable habitat for the Bosistoa transversa does not occur within the
project area. It is therefore unlikely the proposed action would have a
significant impact on this species.

No
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Threatened species

Significant
Species Discussion impact likely?
gt?r: ,t‘)(z;ﬁcarya foetida Cryptocarya foetida is restricted to coastal sands and areas then close to No
Cr togar a the coast, occurring in littoral rainforest on old sand dunes and subtropical
Sti)r/fl)(ing L};u’rel rainforests over slate and occasionally on basalt to an altitude of 150 m.
Vulnerable Associated species include Acmena hemilampra, Acronychia imperforata,
Cryptocarya triplinervis, Cupaniopsis anacardioides, Flindersia
bennettiana, Lophostemon confertus and Syzygium luehmannii (Quinn et
al. 1995; Sheringham & Westaway 1995).
Suitable habitat for the Cryptocarya foetida is not present within the
project area. It is therefore unlikely the proposed action would have a
significant impact on this species.
Scf%:nf’f aS’S The Cupaniopsis shirleyana is usually found in small populations within a No
Wed ):a-leaf variety of rainforest types, including vine thicket/dry rainforest communities
Tuck?aroo on hillsides, stream beds and along riverbanks at altitudes up to 550 m.
Vulnerable This species is also likely to occur on the margins/ecotones of vine
thicket/dry rainforest communities. The known distribution of this species is
restricted to disjunct communities between Brisbane and areas just north
of Gladstone.
Habitat for Cupaniopsis shirleyana does not occur within the project area.
It is unlikely the Project would have a significant impact on this species
Cycas ophiolitica e .
Endangered Cycas ophiolitica is restricted to central-eastern Qld, between Marlborough No

and Rockhampton. It grows on hills and slopes in sparse, grassy open
forest. Although this species reaches its best development on red clay
soils near Marlborough it is more frequently found on shallow, stony,
infertile soils which are developed on sandstone and serpentinite.

The preferred open forest habitat on rocky slopes was not recorded within
the project area. Given the lack of suitable habitat on the project area for
Cycas ophiolitica, it is unlikely the proposed action would have a significant

impact on this species.
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Macrozamia pauli-
guilielmi
Pineapple Zamia
Endangered

This species occurs in south-eastern Qld, in the Burnett, Darling Downs
and western Morton districts, and also on Fraser Island. It is distributed
from the Upper Noosa River, near Gympie, with intergrades extending into
the far northeast of NSW around the town of Acacia Creek.

Macrozamia pauli-guilielmi is found scattered in open woodland, almost
always on siliceous sand deposits from old beach dunes.These sandy soils
can become wet and spewy during the summer and autumn. Less
commonly the species grows on low, gravelly or shaly ridges. Sites are on
gently undulating plains to low hills on hillcrests, very gently to moderately
inclined hillslopes and levees with variable aspect and at elevations
between 10-100 m above sea level. The soils are generally well drained,
greyish yellow to very dark reddish brown, or brownish black, sands, loamy
sands, sandy loam to light clay with pH 4.9-5.9 and occasionally stony.
The vegetation community is a layered very tall to tall open forest. The
common canopy species are Corymbia intermedia, Eucalyptus racemosa,
C. citriodora, Angophora leiocarpa and E. acmenoides. Other tree species
occasionally present included: C. trachyphloia, E. crebra, E. major, E.
fibrosa, E. umbra, E. microcorys, E. pilularis, E. siderophloia, E. tindaliae
and Lophostemon confertus.

Approximately 3 ha of suitable habitat for Macrozamia pauli-guilielmi on
the project area occur within the heathland habitat. The heathland
community occurs outside of the disturbance foortprint and will not be
disturbed by the proposed action. As such is unlikely the Project would
have a significant impact on Macrozamia pauli-guilielmi.

No

Phebalium distans
Mt Berryman
Phebalium
Critically
Endangered

Phebalium distans are found in semi-evergreen vine thicket on red
volcanic soils or in communities adjacent to this vegetation type. The
geology of the area in which this species occurs is deeply weathered
basalt with undulating to hilly terrain. Soils range from red-brown earths to
brown clays (derived from siltstone and mudstones), and lithosols to
shallow, gravelly krasnozems (very dark brown loam), derived from the
Main Range Volcanics of the Tertiary period.

Vegetation associations in which Phebalium distans occur include
microphyll to notophyll vine forest with or without Araucaria cunninghamii
and low microphyll vine forest and semi-evergreen vine thicket with or
without Araucaria cunninghamii which can be divided further into regional
ecosystems depending on substrate, geography and associated vegetation
species.

Suitable habitat for Phebalium distans does not occur on the project area,
and as such the project is unlikely to have a significant impact on this
species.

No
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Threatened species

Significant
Species Discussion impact likely?
;ig}llgghy um Taeniophyllum muelleri is distributed from Bellingen in NSW, northward No
Minute Orchid along the eastern coast into Cape York Peninsula in Northern Queensland.

Ribbon-root Orchid |The preferred habitat of this species consists of rainforest and vine forest.
Vulnerable Taeniophyllum muelleri is an epiphytic species and as such, is not directly
dependant upon geological formations. However, the preferred habitat of
this species consists of sheltered sites beneath a well developed canopy,
directly adjacent to drainage lines in areas generally containing alluvial
soils.

Taeniophyllum muelleri has been documented to co-occur with Araucaria
cunninghamii, Argyrodendron trifolium, Dissiliaria baloghioides,
Brachychiton discolour, Beilschmiedia obtusifolia, Diospyros pentamera,
Grevillea robusta, Gmelina leichhardtii, Ficus macrophylla and
Callistemom salignus (Schell 2007)

No suitable habitat for this species exists on the project area. Therefore,
significant impact on this species is unlikely to occur as a result of the
proposed action.

Listed migratory species
The Department’s Environmental Reporting Tool (ERT) identified 20 listed migratory species with the potential
to occur within 5km of the proposed project area.

The following table is the Department’s assessment of the likelihood of significant impact on listed migratory
species.

Migratory Terrestrial Species

Significant
Species Discussion impact
likely?
White-bellied Sea-Eagle No

Haliaeetus leucogaster
White-throated Needletail |1 N€se migratory species were identified in the Environment Report as
Hirundapus caudacutus potentially occurring within 5 km of the proposed action.

Rainbow Bee-eater No migratory species were recorded in the project area during the
Merops ornatus proponents flora and fauna surveys.

Black-Faced Monarch These species have wide distributions across Australia and there is
Monarcha melanopsis no evidence to suggest that the project area supports an ‘ecologically
Spectacled Monarch significant’ proportion of an important population of these migratory
Monarcha trivirgatus birds, significant impacts on these species are not expected or
considered likely.

Satin Flycatcher
Myiagra cyanoleuca
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Migratory Wetland and/or Marine Species

Great Egret
Ardea alba

The Great Egret has been reported in a wide range of wetland habitats
including swamps and marshes; margins of rivers and lakes; damp or
flooded grasslands, pastures or agricultural lands; reservoirs; sewage
treatment ponds; drainage channels; salt pans and salt lakes; salt
marshes; estuarine mudflats, tidal streams; mangrove swamps; coastal
lagoons; and offshore reefs. The species usually frequents shallow
waters.

Habitat for the Great Egret is widely distributed across the Australian
mainland. It is unlikely the project would have a significant impact on
this species.

No

Latham’s Snipe
Gallinago hardwickii

Latham's Snipe occurs in permanent and ephemeral wetlands up to
2000m above sea-level across Australia. They usually inhabit open,
freshwater wetlands with low, dense vegetation (e.g. swamps, flooded
grasslands or heathlands, around bogs and other water bodies).

The Referral states that Latham Snipe is unlikely to occur in the
habitats of the project area. This species was not recorded during the
proponents flora and fauna surveys. Suitable habitat for this species
does not occur on the project area. It is therefore unlikely that the
Project would have a significant impact on this species.

No

Cattle Egret
Ardea ibis

The Cattle Egret occurs in tropical and temperate grasslands, wooded
lands and terrestrial wetlands. High numbers have been observed in
moist, low-lying poorly drained pastures with an abundance of high
grass; it avoids low grass pastures. It is commonly associated with the
habitats of farm animals, particularly cattle, but also pigs, sheep,
horses and deer. It uses predominately shallow, open and fresh
wetlands including meadows and swamps with low emergent
vegetation and abundant aquatic flora.

Habitat for the Cattle Egret is widely distributed across the Australian
mainland. It is unlikely the project would have a significant impact on
this species.

No

Painted Snipe
Rostratula benghalensis
S. lat

The Painted Snipe generally inhabits shallow terrestrial freshwater
(occasionally brackish) wetlands, including temporary and permanent
lakes, swamps and claypans. They may also use inundated or
waterlogged grassland or saltmarsh, dams, rice crops, sewage farms
and bore drains.

Water discharged from the mine will be released into the tidal water of
the Mary River. Suitable freshwater habitat for this species does not
occur at the discharge location or downstream.

The Painted Snipe may fly over the project area however given the lack
of preferred freshwater resources for this species it is unlikely to be
dependant on the habitats within the project area. The project is
therefore unlikely to have a significant impact on the Painted Snipe.

No
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Fork-tailed Swift
Apus pacificus

The Fork-tailed Swift occurs in a range of habitats including dry or open
habitats, riparian woodland and tea-tree swamps, spinifex low scrub,
treeless grassland sandplains, heathland, saltmarsh rainforests, wet
sclerophyll forest or open forest, towns, urban areas and cities. They
mostly occur in inland plains but sometimes above foothills or in coastal
areas. They forage aerially, up to hundreds of metres above ground,
but also less then 1 m above open areas or over water.

Although this species was not recorded on the site, suitable habitat for
the Fork-tailed Swift is present within the project area. Given the
mobility of this species and availability of alternative foraging habitat in
the locality, it is unlikely the project would have a significant impact on
this species

No

Swift Parrot
Lathamus dicolor

The Referral states that the project area is located north of the species
range species. Preferred foraging habitat for this species does not
occur on the project area. The Swift Parrot was not recorded during the
proponents flora and fauna surveys.

Given the lack of records and suitable foraging habitat within the
project area, it is unlikely that the Project would have a significant
impact on this species.

No

Australian Cotton Pygmy-
goose

Nettapus
coromandelianus
albipennis

The Australian Cotton Pygmy-goose occurs in terrestrial wetlands of
coastal and subcoastal tropical eastern Australia. This species is
almost entirely aquatic, preferring deep permanent fresh waters with
abundant growth of floating and submerged aquatic vegetation,
interspersed with open water.

The Australian Cotton Pygmy-goose breed in tree-hollows in or near
deep lagoons. In non-breeding season, roost in pairs or flocks in deep
water among waterlilies or on fallen logs or mudbanks. Roost sites in
breeding season are unknown, but the species inhabits deep water
except when on a nest. Birds float in deep open water among floating
vegetation or dabble in shallows

The project area contains no wetland habitats, although the heathland
community may provide limited habitat opportunities for this species
within the project area. The heathland community will no be disturbed
by the proposed action, and as such the project is unlikely to have a
significant impact on the Australian Cotton Pygmy-goose.

No

Magpie Goose
Anseranas semialmata

The Magpie Goose occurs on terrestrial wetlands in monsoonal
regions. During the early wet season this species uses transient pools
that are filled by rain, later nesting and feeding in extensive floodplain
swamps. During the dry season the Magpie Goosed concentrates
around deep permanent waterbodies, especially on floodplains which
have an uneven floor, where water is retained in depressions. They use
agricultural land, particularly on irrigated land where fresh green shoots
are present, and also orchards.

The Magpie Goose breeds in ephemeral swamps on floodplains of
large rivers. Nests are built over water, supported by vegetation, which
is added to if the water rises. Foraging habitats depend on the
production of Eleocharis bulbs, grass seeds and grass foliage.

Habitat for the Magpie Goose is not represented within the project
area. This species was not recorded in the flora and fauna surveys.
Given the lack of suitable habitat and site records it is unlikely that the
proposed action would have a significant impact on the Magpie Goose.

No
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Reptiles

Loggerhead Turtle No
Caretta caretta

Green Turtle
Chelonia mydas See above under threatened species.

Leatherback
Turtle
Dermochelys coriacea

Hawksbill Turtle
Eretmochelys imbricata
Olive Turtle
Lepidochelys olivacea

Flatback Turtle
Natator depressus

Ramsar wetlands of international importance

The proposed action lies 5 km in direct distance, or 12.4 km instream distance, from the Great Sandy Strait
Ramsar site. As mining progresses, groundwater inflow and surface rainfall are expected to increase above
the project’s demand. The excess water will be captured on site and managed through a combination of
dams, bunds, and diversion drains. Excess water of acceptable water quality would be discharged into the
Mary River via a proposed pipeline to a tidal area of the Mary River. Mine water discharge would be heavily
diluted and monitored in accordance with DERMS regulation and the Australian and New Zealand guidelines
for fresh and marine water quality.

Wetlands section advice (Attachment C) stated that the proposed action is not likely to destroy or substantially
modify Ramsar wetland or impact on the habitat or life cycle of a native species dependant upon the wetland,
providing the action is done in particular manner- in accordance with Chapter 6.3 of the “Colton Mine Project:
Environmental Management Plan (EMP).

It is the view of the Mining Section Assessment Officers that NCA-PA decision is not suitable as:
= water discharge will be controlled and diluted;

= water quality impacts will be avoided through implementation of an EMP which will be required by the
State Government; and,

= the proposed action is unlikely to have a significant impact on MINWES.

World Heritage properties
This action is not in the vicinity of any World Heritage Properties. The proposed action is not expected or likely
to significantly impact on the values of these or any other World Heritage Area.

National Heritage places
This action is not in the vicinity of any places of National Heritage significance. The proposed action is not
expected or likely to significantly impact on the values of these or any other National Heritage site.

Commonwealth marine environment
The Department’s Environmental Reporting Tool did not identify any Commonwealth marine in the vicinity of
the site.

Commonwealth Land
The Department’s Environmental Reporting Tool did not identify any Commonwealth land in the vicinity of the
site.

Commonwealth Action
The proposal is not being undertaken by a Commonwealth entity.
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Nuclear actions
The proposed action is not a nuclear action as defined under the EPBC Act.

Great Barrier Reef Marine Park
The proposal is not taking place in the vicinity of the Great Barrier Reef Marine Park, and is not expected or
likely to significantly impact on the Marine Park

Referral documents and other information sources

- Referral documentation.

- DEWHA Environmental Reporting Tool (ERT).

- Department of Environment and Heritage (2006) EPBC Act Policy Statement 1.1: Significant Impact
Guidelines — Matters of National Environmental Significance.

- Advice provided by the Wetlands, Water Reform Division, of DSEWPaC
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Tetephone
Your reference 2010/5625 Department of
Our reference BNE 683-47 Environment and Resource

Management

16" September 2010

S22 Alg Director

Mining Section

Environment Assessment Branch

Department of the Environment, Water, Heritage and the Arts
GPO Box 787

CANBERRA ACT 2601

Dear S22

Invitation to cominent on referral — 2010/5625 — Colton Mine Project

I refer to your correspondence of 26 August 2010 requesting advice on whether the above action
will be assessed in a manner described in Schedule I of the Agreenient between the
Commonwealth of Australia and the State of Queensland (the Bilateral Agreement) developed
under Section 45 of the Environment Protection and Biodiversity Conservation Act 1999.

I advise the proposal will not be assessed using the EIS process in chapter 3 of the Environmental
Protection Act 1994. However, the Environmental Management Plan for the project is currently
being assessed by our regional officers who will make a decision about whether the application
should proceed.

The Department of Infrastructure and Planning (DIP) has reviewed the referral documentation
and advise that the Coordinator-General has not received a request for declaration of this proposal
as a significant project under Part 4 of the State Development and Public Works Organisation Act
1971.

Also, the DIP has advised the proposed development is unlikely to meet the requirements for
assessment under Chapter 9, Part 2 of the Sustainable Planning Act 2009.

Page 1 of 2
400 George Street Brisbane
Queensland 4000 Auslralia
GPO Box 2454 Brisbana
Queensland 4001 Australia

Telephone {07) 3330 5598
Facsimile (07} 3330 5634
Website wwwv.darm.gid.gov.au

ABN 46 640 264 485
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Should you have any further inquiries regarding this letter, please contact s22 of the
DERM on telephone (07) S22 or email S22 (@derm.qld.gov.au .

Vf\'!'ll'(‘mff‘\f‘ﬂl'ﬂl‘?

S22

JUILL ¥Y ULLICISICY ;
Director, Environmental Impact Assessments

~ Reference: BNE683-44 Page2 of 2
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Document 2
From: Gomez Gane, Kylie
To: s22
Subject: RE: Colton Coal Project - Request for a reconsideration - Invitation to comment [SEC=UNCLASSIFIED]
Date: Tuesday, 7 March 2017 5:07:49 PM
Attachments: image002.png
image003.png
170307 Response to reconsideration request EPBC 2010 - 5625.pdf
161117 Colton Coal Land Court Recommendation.pdf
161215 Permit EPML0O0367613 Colton Coal Pty Ltd.pdf
s22

Pls find attached response from Colton Coal Pty Ltd.
The attachments include the following documentation:

e Response to reconsideration request (Scanned version)
e Attachment A: Land Court Determination
e Attachment B: Environmental Authority

Pls note originals will be sent via mail to your attention at the following address:

Referrals Gateway

Department of the Environment and Energy
GPO Box 787

Canberra ACT 2601

Thanks and regards,

Kylie Gomez Gane
Manager Environment, Policy and Approvals

New Hope Group | Corporate Office
T: +617S47F M: +61847F

E: kgomezgane@newhopeqg u
W: newhopegroup.com.au

http://www.newhopegroup.com.au/files/images/Newsig0916.png

From: Butterfield, Lucy [mailto:Lucy.Butterfield@environment.gov.au]

Sent: Tuesday, 21 February 2017 2:16 PM

To: Gomez Gane, Kylie

Subject: RE: Colton Coal Project - Request for a reconsideration - Invitation to comment
[SEC=UNCLASSIFIED]

Hello Kylie
We've had a few requests for extensions of time to provide comment, so if you need extra time
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please let me know.
To date, I've provided extensions until the 10 March 2017, however if that is insufficient time for
you to provide a response, please let me know and I'll seek clearance to extend further.

Regards

S22

Queensland Major Projects Section
Environmental Standards Division
Department of the Environment and Energy

s22 @environment.gov.au
Ph: (02) 6274 S22 GPO BOX 787 Canberra ACT 2601

From: Gomez Gane, Kylie [mailto:kgomezgane@newhopegroup.com.au]
Sent: Friday, 17 February 2017 11:05 AM

To: S22 @environment.gov.au>
Subject: RE: Colton Coal Project - Request for a reconsideration - Invitation to comment

[SEC=UNCLASSIFIED]

s22

Thanks for your email. We will respond in due course.

Regards,

Kylie Gomez Gane

New Hope Group | Corporate Office
T: +61847F M: +61S47F

E: kgomezgane@newhopegroup.com.au
W: newhopegroup.com.au

http://www.newhopegroup.com.au/files/images/Newsig0916.png
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From: s22 @environment.gov.au]
Sent: Friday, 17 February 2017 8:16 AM

To: Gomez Gane, Kylie
Subject: Colton Coal Project - Request for a reconsideration - Invitation to comment
[SEC=UNCLASSIFIED]

Hello Kylie

Reconsideration request
Colton Coal Mine Project, Maryborough Queensland (EPBC 2010/5625)

As you are aware, the Minister for the Environment and Energy has received a request under
section 78A of the EPBC Act to reconsider the ‘not a controlled action’ decision made on 6


mailto:kgomezgane@newhopegroup.com.au
http://www.newhopegroup.com.au/

October 2010 under the Environment Protection and Biodiversity Conservation Act 1999 (EPBC
Act).

The request has been found to be valid and the request has been placed on the Department’s
website for public comment (http://epbcnotices.environment.gov.au/) and is also included with
this letter for reference.

| invite you to provide comment on any matter you consider relevant to this request for
reconsideration. In any correspondence, please quote the title of the action and EPBC reference
as shown at the beginning of this letter. Comments must be provided within ten business days
from the date of this letter and can be sent to:

by email: epbc.referrals@environment.gov.au

by letter: Referrals Gateway
Department of the Environment and Energy

GPO BOX 787
CANBERRA ACT 2601
Following the 10 day comment period, the Minister (or his delegate) will consider all relevant

information and a decision will be made on whether to uphold the original decision, or to revoke
the original decision and substitute a new decision.

If you have any questions about the process, please contact me and quote the EPBC reference
number shown at the beginning of this letter.

Yours sincerely

s22

Queensland Major Projects Section
Environmental Standards Division
Department of the Environment and Energy

s22 @environment.gov.au
Ph: (02) 6274 822 GPO BOX 787 Canberra ACT 2601
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Land Court determination was handed down in November 2016). This timing
suggests that MRCCC are endeavouring to use the EPBC Act reconsideration
process for an improper process and are endeavouring to re-agitate in an alternative
forum arguments which were ultimately not accepted in the Land Court proceeding.

Project Background

The Project proposes open cut mining of an estimated 12.0 million tonne (Mt) coking ceal
reserve of the Burrum Coal Measures in the Maryborough Basin, South East Queensiand,
Australia. The Project is planned to mine up to 1.2 Mt of Run of Mine (ROM) coal per annum
by open cut methods to produce an average of 0.5 million tonnes per annum {Mtpa) of
praduct coal for export. Project preduction life is anticipated to be 8 - 10 years.

The Project applications to the Queensland Government were made in January and
November 2010. Information describing the Project was available to the public in Company
publications and on the website.

Colton Coal referred the Project to the Commonwealth Government for assessment under the
EPBC Act in August 2010, On 6 October 2010, the Project was determined not to be a
‘controlied action’. A request for additional information was issued by the Commonwealth in
November 2014, due to a perception raised by parties unknown to Colton Coal that increasing
the Run of Mine (ROM) volume from 1.0 Mt to 1.2 Mt per annum censtituted a change in
scope of the Project. Following Colton Coal’s response to this request (see also Issue 1 in the
Tabled following) the Commonwealth decided that the change in scope was not significant,
and the determination that the Project would have no significant impact on MNES was
confirmed.

In late 2011/early 2012 the Qld Department of Environment and Resource Management
{DERM) advertised the project, seeking public comment. At the same time Colton Coal wrote
to MRCCC offering a briefing and discussion about the project. MRCCC declined the
invitation.

Copies of the comments received by DERM (with personal identifiers removed) were provided
to Colton Coal. MRCCC was a commenter, thus formally placing its concerns about the
Project at that time with the Department responsible for managing the environmental
approvals. The comments made by MRCCC in 2012 are along the same lines as those in this
Request for Consideration.

In mid 2014 the Qld Government allowed the Project applications to proceed to the Public
Objections stage. Objections to the project were received from residents in the local Aldershot
community with a substantial and comprehensive objection from an incorporated body,
Aldershot And District Against Mining. MRCCC did not formally make any Objection,
notwithstanding that this is the process provided for in Qld Legislation for project proponents
and opponents fo have their issues resclved prior to consideration and final decisions by the
relevant Ministers.

The Objections triggered a process under the auspices of the Qid Land Court whereby
independent experts for both the proponent and the cpponents considered the objections and
eventually reported to the Land Court on their technical and scientific validity. A staff member
of MRCCC participated in this process by providing information for the primary expert for the
opponents.

Hearings on the Objections were held in the Qld Land Court in August 2016. The

Determination of the Court on the Applications was handed down in November 2016. The
3






Information Response

The Request for Reconsideration submitted by the MRCCC included a table of issues, each

of which is addressed here.

Issue 1

Mine will have Run of Mine
(ROM) production of 1.0 MT
tonne. Reserve was estimated
at 5.9 million tonnes of coking
ceoal (p2)

The 2014 EMP identifies an
increase in ROM production by
0.2 MT/annum but no increase
in the coal production — stilf at
0.5 Mtpa. Reserve has now
doubled and is now estimated at

The increased size of
reserve increases the chance
that the mine will be expanded
and bring with it increased
impact on the terrestrial
ecosystem and water quality of

the Susan River and Great
Sandy Strait. (see related point
No 2 below)

12 million tonnes.

Response: No Material Change

Colton Coal responded to this issue when it was raised by the Federal Government in
November 2014. In the January 2015 response the Department noted that "the afterations in
footprint and extraction at the sife are unlikely to constifute a substantial deviation from the
previously considered action. In addition, the afterations are not considered to substantially
increase the likelihood of significant impact on matters of national environmental significance.”

The Colton Mine Project was described in 2010 as intended to mine approximately 1.0 Mtpa
of ROM material to produce on average 0.5 Mtpa of preduct coking coal over an expected
production life of 8-10 years, for total production of 5.0 Mt coal.

The Colton Mine Project is now described as mining up to 1.2 Mtpa RCM. This change from
1.0 Mt to 1.2 Mt is because of improved knowledge of the geological setting of the deposit.
This has led to a better understanding of the proportion of product coal within the ROM
stream feeding the processing plant. The proposed product rate of 0.5 Mtpa is unchanged.
The difference between 1.0 Mt and 1.2 Mt simply means that whereas 0.2 Mt of material
(containing some coal) would have previously been directed to the Project’'s waste dumps it is
now instead directed to the process plant for washing before being transferred to the waste
dump for disposal. We submit that this does not result in any material or substantial change to
the Colton Mine Project.

Additional coal resources are contafned in the Bummum Coal Measures in the Maryborough
Basin, outside of the Colten Mine Project application area. At this time development of the
additional resources ouiside the existing project footprint is not proposed, but may be
considered in the future, following further exploration and resource development. This was
confimmed by the Queensland Land Court, which accepted New Hope's evidence that the
company “have no plans for another application at this point in time” and ruled that “What is
being considered by the Court is the proposal before it'. Any future stages of development
would be the subject of new State approvals and new EPBC referrals to be considered at the
time of application, and therefore these additional resources do not constitute a change to the
Coiton Mine Project.






Court ruled that “What is being considered by the Court is the proposal before it' and not

possible future projects.

Should an economic resource be determined in the future, any new application would be the
subject of new State approvals and new EPBC referrals, to be considered at the time of

application.

Issue 3

Effects on the Great Sandy
Strait are expected to be nil
This is a result of (several
points including)

The discharge location is
significant distance (8 — 12.5
km) from the entrance fo the
Great Sandy Strait.

The\‘dlstgné; to the Ramsar site
is what is of significance for the
Referral. It is 8km.

This speaks to the credibllity o
the material provided in the
original referral.

Response: No Material Change

The distance to the RAMSAR site boundary referred to in MRCCC's submission is incorrect
and considered to be deliberately misieading. As illustrated in Figure 1 and Figure 2, the
EPBC Protected Matters search tool shows that the boundary of the Great Sandy Straight
Wetland is approximately 8 km from the discharge point in the horseshoe bend of the Mary
River, but the boundary of the RAMSAR wetland is further east, at approximately 12.5 km.

The EM Plan and referrat are accurate in their description of the distance to the RAMSAR site

boundary.












concentrations of some metals would potentially exceed HEV guideline values,
background levels of these compounds are already well above the HEV guidelines

¢ The low flow triggers applied to guide the release of water from the mine, and
subsequently included in the Project’s Environmental Authority, maintain the water
guality within acceptable leveis.

Updated information in successive versions of the Projects EM Plan reflected these
additional assessment and investigation resuits, as well as changing policy and guidelines.
Conclusions of the additional assessment further substantiated the conclusions of previous
versions and the EPBC Referral. As a result, further confidence is provided in the conclusion
that the Project remains unlikely to significantly impact any Matter of National Environmental
Significance,

its i Progress of the mine may
associated infrastructure is not | proposed World Heritage area. | jeopardise the proposed listing
located on adjacent to any | The wastewater from the Mine | due to the impact on the values
World Heritage properties. {p4)} | will flow into the proposed Great | for which the area would be
Sandy World Heritage area | listed.
which is on the UNESCO World

Heritage tentative list.

The boundary for this area is the
boundary of the Ramsar site
8km downstream from the
discharge point. The nomination
was submitted in January 2010
and was therefore active at the
time of the Referral.

Response: No Material Change

The statement made in the Project referral is correct — the Project is not oh or adjacent to any
existing World Heritage properties, nor is it on or adjacent to the proposed Great Sandy World
Heritage Area. The boundary for the proposed area is the boundary of the Ramsar Wetland,
which is approximately 12.5 km from the discharge point, not 8 km as stated in MRCCC’s
submissicn. This, again, speaks to the plausibility of the MRCCC claims.

The EPBC Act is designed to protect Matters of National Environmentai Significance (MNES),
which includes World Heritage Properties. The Australian Government proposed an extension
to the existing Fraser Isiand World Heritage Area, named the Great Sandy World Heritage
Area, in January 2010. Seven years after being listed, the proposal remains on UNESCO's
Tentative List, which is the first stage in a five-stage nomination and review process.
Proposed, tentative-listed World Heritage areas are not MNES, and should not be assessed
as such.
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by the Department of Environment and Heritage Protection following further assessment and
advice from the Queensland Department of Science, Information Technology and Innovation.
These discharge criteria were also raised in the Queensland Land Court, who found no
reason fo alter them in the final EA, stating that “evidence which has been provided fo the
Court establishes that the quality requirements imposed for the discharge of waler into the
Mary River are such that the release does not pose a threat of serious or itreversible

environmental damage”.

Issue 7

The Pro;ec:t is anttcnpated to
have no impact on water quality
of the Mary River or Great
Sandy Strait based on:

e Calculations of predicted
water quality data of the
project;

e The current water quality
data of the Mary River.

(p23)

' To"quote from the"2014 "EM'P ]

In the case of cadmium, cobalt,
manganese, selenium  and
silver, the proposed mine
discharge concentrations
exceed the background
concentrations in the Mary
River. For the remaining
compounds, the maximum
modelled concentraticns are the
same as the background
concentrations. (EMP 2014 pg
224)

The hehaviour of the estuary is
complex due to the effect of tide
and the influence of the channel
geometry, which will affect the
concentrations of mine water
throughout the estuary. The
time series of modelled releases
was used in the Mary River
Dispersion Study (DHI} to
undertake statistical analysis of
the potential impact of the
release throughout the estuary,
including the High
Environmental Zone. Based on
the resuits of Receiving Water
Mixing Study (CSIRO, 2014)
and the Mary River Dispersion
Study (DHI, 2014), under these
conditions, the release would
see increases in concentrations
of cadmium, cobalt,
manganese, selenium and silver
above existing background
concentrations. Of these, only
cadmium, cobalt and

' 'I i ciear from thlS analy31s' Vthat

the mine will increase
concentrations of five different
heavy metals in the river above
background levels and that for
three of these they will exceed
the HEV guidelines.

Therefore the statement made
in the Referral that the project
will have no impact on water
quality is incorrect.

The implications of these
elevated levels of heavy metals
for the estuarine ecosystem has
not been considered. Instead
the company argues that
elevating these levels is not an
issue because other parameters
are already high. They also rely
on precipitation to predict levels
without providing details about
assumption made and the
potential for precipitated metals
to be resuspended in the right
conditions.

The total load of metals is also
important for the health the
ecosystem, not only the
concentration. Metals of course
do not break down but change
their form and can move
between the water and sediment
depending on conditions
including salinity and pH.
Ultimately they may end up in
the food web through ingestion
at low levels of the food chain.
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recommended by Hydrobiology that the 80" percentile background concentration be used as
the receiving water quality trigger value.

Updated information in the 2014 EM Plan is hased on additional water quality assessments
undertaken following the original submission, and further substantiate the conclusions
regarding the low likelihcod of significant impacts from the Project.

The low flow triggers and release water quality requirements included in the Project's
Environmental Authority maintain the water quality within acceptable levels. The release
would potentially see increases in concentrations of cadmium, cobalt, manganese, selenium
and silver above existing background concentrations. Of these, only cadmium, cobalt and
manganese concentrations would potentially exceed HEVY guideline values;, however,
background levels of these compounds are already well above the HEV guidelines.

in their Mary River Dispersion Study, DH! concluded that the increase in in-stream metal
cancentrations as a result of the mine water discharge is not significant compared to the
background concentrations. As such, the conclusion that the Project will have no significant
impact on the environmental values of the Mary River, including the Ramsar wetland remains
accurate. It also follows that if there is no adverse impact on the Ramsar wetland, there is
likely to be no impact on Fraser Island, a further 4-5km offshore from the river mouth.

Issue 8

The mrhod'elii"n'gm of wastemwaférh
quality and its bhehaviour in the

The dlscharge c:rltena" “have |
been changed so that only one

Dlscharge cnterla and
comprehensive monitoring

program have been proposed fo
ensure no impact on receiving
waters of the Mary River cn the
listed threatened species which
possible inhabit it. {pg 25)

In the 2010 EMP the discharge
rules were based on three
considerations. the flow in the
river, the water quality in the
river and the level of pollutants
in the wastewater. {(EHP
Assessment Report pg 63)

factor — the flow rate in the river
is considered.

The EMP 2014 says that the
rules are now based on
discharge during events.

However the median daily flow
rate at the discharge point is
885 ML/d. The term event
typically refers to higher than
median flow. And yet discharge
can commence at a river flow
rate of 150ML/d. The allowed
discharge rate at this level is
100L/s which at 150ML/d is
equal to 5.8% of the river flow.
Once river flow reaches 300
ML/d the discharge of poiliuted
wastewater can be increased to
200L/s which is 5.8% of the
flow.

estuary once released is a very

complicated and  uncertain
process and many assumptions
have been made.

Now that there is no operational
requirement to consider the
actual water quality of the
wastewater when determining
release rates there is less
protection of water quality from
controfled releases than there
was in the 2010 referral.

The monitoring program cannot
prevent the impact and may not
even detect it until it is well
advanced due to the complexity
of the estuarine ecosystem.
Furthermore there is no
monitoring proposed of any
threatened species in the
estuary which would enable an
impact on them tfto be
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Issue 9

The Mine Water Dam and | Both dams are considered | Reducing the stringency of the
Worked Water Dam  are | Significant Hazard which brings | dam designs increases the
assessed to be High Hazard | with it much Iess stringent | likelihood of failure of the dam
dams design criteria. and of controlled overflow.

The details regarding this | The fact that the rating for the
change were discussed at| Mine Water Dam provided in the
fength above. EMP is lower than
recommended by the consultant
in the relevant Appendix L is
concerning.

Response; No Material Change

The MRCCC comment that “that the rating for the Mine Water Dam provided in the EMF is
lower than recommended by the consultant in the relevant Appendix L" is incorrect. Both the
EM Plan and the Site Water Management Plan (Appendix L) assign a preliminary Significant
Consequence to the Mine Water Dam, and both reports acknowledge that, given its proximity
to the mine pit, it is possible it will be assigned a High Consequence category for the dam
break scenario. The ‘stringency of dam design’ has not been reduced — dams will be
designed according fo the risk they pose to the receiving environment.

The Structures Manual specifies the following containment requirements for Significant
Consequence Dams (calculated assuming no catchment or storage losses):

¢ Storm Event Containment (ESS}): 1:10 AEP 72hr duration
¢ Wet Season Containment (DSA): 1:20 AEP

The following table compares the Worked Water system dam design capacity with the ESS
under both the “High" and “Significant’ Category Dam design criteria. The table shows that
the capacity of all dams significantly exceeds the ESS requirements of the “Dams Manual”.

MIA Dam 188 54 94

Worked Water Dam 3,995 259 453

The table below compares the Worked Water system dam design capacity with the DSA
calculated under both the “High” and “Significant” Category Dam design criteria. The table
includes the catchment of the mine pit in the calculation {because water pumped from the pit
would constitute a process input to the Worked Water Dam). The table shows that the
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of the Project. Contaminant
friggers and limits have been
proposed to ensure the Project
has no impact on receiving
waters. Water treatment
measures may be implemented
prior to discharge if required.
(p25 of the Referral)

Sites in the Susan River
catchment would be monitored
and trigger levels developed for
them (EPBC Matters Report, Pg
20)

The 2010 EMP contained
Receiving Stream Sediment
Contaminant and Triggers levels

(pg 242)

tributaries to which dams on the
mine site would overfiow.

As mentioned in point 8 above,
the water quality of the river and
of the wastewater are no longer
heing taken into account when
deciding whether to discharge
wastewater into the river.

the 2014 EMP
requires no monitoring  of
receiving stream  sediment
either in the Mary River or
Susan River and there are no
contaminant and trigger levels
for sediment.

in  contrast

mechanisms via which this
project could impact on the
Great Sandy Ramsar site are
not being measured and
therefore there is limited scope
for detecting an impact.

This has major implications for
being able to aver a significant
impact on the Great Sandy
Strait from the project.

Response; Not a material change — Minor change only

The Site Water Management System has been designed to avoid discharge to the Susan
River. Such discharge would only occur in the event of extreme rainfali causing overtopping of
the containment structures on site, the risk of which is greatly reduced by the ability to transfer
water between storages and into the mine pits. As such, routine monitoring of the Susan

River is not required.

In the unlikely event of a discharge to the Susan River, monitoring of the receiving
environment would be undertaken in accordance with the Project's Environmental Authority,
which requires that the company must notify the Department of Environment and Heritage
Protection, and provide a report detailing:

a) the reason for the release

h) the location of the release

c} the total volume of the release and which {if any) part of this volume was non-

compliant

d) the total duration of the release and which (if any) part of this period was non-

compliant

e) all water quality monitoring results (including all laboratory analyses)

f) identification of any environmental harm as a result of the non-compliance

g) ali calculations

h} any other matters pertinent to the water release event.

The discharge and monitoring requirements in the EA for the Project, including the
determination that sediment sampling is unnecessary, were developed with consideration of
the results of additional water quality and impact studies, and following recommendations
from the Queensland Department of Science, Information Technology and Innovation. The
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Issue 13

% 2 A i
A total of 45
vertebrate fauna species were
identified on the Project Site
during the seasonal surveys,
comprising one amphibian, five
reptiles, 11 mammals, and 28
birds. (p6)

i

The amphibian recorded in the
first survey was the cane toad.
Subsequent surveys found 8
native frog species which were
missed in the original survey {pg
51 of the EMP 2014).

In addition 7 reptites, 30 birds, 9
mammals including three feral
animails.

The failure to detect any species
other than the cane toad in the

original survey brings into
question the quality of the
survey conducted. This survey
was the basis of documents
provided in the Referral.

Essential habitat of the Crinia
tinnula occurs on the site. This
frog is one of four frogs
considered in the Wallum Frogs
Recovery Plan.

The only mitigation action
proposed is an education
program for staff working at the
mine.

Response: No Material Change

in the dry season survey, conducted by qualified and experienced ecologists in August 2008,
after just 4.4mm of rain in the preceding two weeks, the only amphibian present on the survey
sites was the Cane Toad. Additional surveys, undertaken in more favourable climatic

conditions identified the 8 additional native frog species on the site.

MRCCC’s comment refers to the Wallum Froglet (Crinia tinnufa), which was one of the eight
amphibian species encountered in wet season surveys. This species is not EPEC listed, so
does not form the basis of any assessment under the EPBC Act.

This comment from MRCCC does not identify any change to the project or to the conclusions
of the ecology assessment. There is no increased likelihood of significant impacts to MNES.

Issue 14

e
e

Frog
unkkely to
unlikely to be
impacted (pg 10)

olongburensis) -
occur and

survey conducted after the
Referral found wallum froglet
(Crinia tinnula) which shares
some habitat with the Wallum

It is unclear on what basis the
presence of the Wallum Sedge
Frog was ruled out.

it is inappropriate to assume
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subsequent surveys. referral.

Response: No Material Change

No occurrence of the Pineapple Zamia was found in the surveys undertaken prior to
submission of the EPBC referral in 2010. In September 2011, one individual Pineapple Zamia
was discovered on the Project site.

In response, Colton Coal arranged for a targeted survey which was conducted in November
2011. The survey included searches of known (expected) habitat and random meander. The
search was by all-terrain buggy, and on foot. Each traverse was conducted at a walking pace,
to enable the identification of the target species. No other Pineapple Zamia plants were
discovered during this survey.

Colton Coal has continued chservations of the project site since then and has not found any
more plants. It is considered that the Colton population of Pineapple Zamia consists of the
one individual only within the Project Site,

According to the Significant Impact Guidelines 1.1, an action is likely to have a significant
impact on a critically endangered or endangered species if there is a real chance or possibility
that it will:

= |ead to a long-term decrease in the size of a population

» reduce the area of occupancy of the species

s fragment an existing population into {wo or more populations

» adversely affect habitat critical to the survival of a species

» disrupt the breeding cycle of a popuiation

» modify, destroy, remove, isolate or decrease the availabiiity or quality of habitat to the
extent that the species is likely to decline

s result in invasive species that are harmful to a critically endangered or endangered
species becoming established in the endangered or critically endangered species’
habitat

» infroduce disease that may cause the species to decline, or

interfere with the recovery of the species.

Considering the population of the species on the Project is probably limited to one individual,
the Project is considered unlikely to have a significant impact on this species of National
Environmental Significance.

Issue 16

' Indo Pmaélfzcml-iﬂmpback dolphin Please refer tompoitnts 7and 11 | As mentioned there

is

no

- species or species habitat | above which show that the { proposed testing or monitoring
project will increase both | of these estuarine species or
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DHI concluded that the increase in in-stream metal concentrations as a result of the mine
water discharge is not significant compared to the background concentrations. As such, the
conclusion that the Project will have no significant impact on MNES, including on the Indo-
Pacific Humpback Dolphin remains accurate and consistent with the referral
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ORDER/S:

CATCHWORDS:

1. In accordance with s 269 of the Mineral Resources Act
1989, the Court recommends to the Honourable the
Minister administering the Mineral Resources Act
1989 that the applications be granted in whole.

2. In accordance with s 222(1)(b) of the Environmental
Protection Act 1994, the Court recommends to the
Honourable the Minister administering the
Environmental Protection Act 1994 that the
application be granted, but on stated conditions that
are different to the conditions in the draft
environmental authority issued on 1 September 2014
to the extent that Table D1 — Noise limits referred to
in Condition D1 be replaced with the following revised
table:

Table D1 — Noise limits

Noise  level | Monday to Saturday Sunday and Public Holidays
dB(A)
measured as: | 7am~6pm | 6pm - | 10pm-7am | 9am-6pm | 6pm~-10pm | 10pm |
10pm -
R 9am

Noise Measured at Location M1 (latitude -25° 25' 4.55 “, longitude 140° 38 * 8.27 )

Laeq ad, 15 mins 58 51 46 58 51 48

Lat ad), 15 mins 63 56 51 63 56 51

Noise Measured at Location M2 {latitude -25° 27’ 6.72", longitude 140° 39 * 59.66 )

LAeq 2d), 16 mins 47 45 40 47 45 40

Lt adj. 15 mins 52 50 45 52 50 45

Noise Measured at Location M3 (latitude -25° 26" 23,02", longitude 140°42°44.30") .

Lioqad, 15 mins 4 39 39 4 39 39

Lat ad, 15 mins 46 44 44 46 44 44

ENERGY AND RESOURCES — MINERALS — MINING
FOR MINERALS — ENVIRONMENTAL PROTECTION
LEGISLATION — where there is an objection to the grant of
the mining tenures being applied for — where there are
objections to the draft environmental authority — where the
Court hears the objections — where the Court makes
recommendations to the Ministers concerning the mining
tenures and the draft environmental authority

Mineral Resources Act 1989, s 265, s 268, s 269
Environmental Protection Act 1994, s 220, s 222, s 223

Adani Mining Pty Ltd v Land Services of Coast and Country
Inc. & Ors [2015] QLC 48




De Lacey & Anor v Kagara Pty Ltd (2009) 30 QLCR 57
Endocoal Limited v Glencore Coal Queensland Pty Ltd and
Department of Environment and Heritage Protection [2014]
QLC 54

Xstrata Coal Queensland Pty Ltd & Ors v Friends of the
Earth - Brisbane Co-Op Ltd & Ors (2012) 33 QLCR 79

APPEARANCES: D O’Brien QC instructed by HopgoodGanim for the
applicant
G Houen for the respondents
S Barclay and KM Clayton for the statutory party

Background

(11

[2]

31

[4]

The applicant wishes to mine coking coal at a 1,025.1264 ha site about 10 km to the
north of Maryborough. Approximately 5 million tons of coal are in prospect of being
extracted by open-cut mining of about 350 ha. The coal is planned to be prepared
on site and then transported by railway to Gladstone for export. About 770 ha will
be disturbed by the project. It is proposed that there would be one train per day

carrying around 2,200 tons of payload.

Aldershot is a township of about 1,050 residents and, Mr Houen submitted, around
500 homes. In her objection, exhibit 11, Jane Jones states that there are 1,042 people
and 285 homes. In exhibit 51, Brian Linforth says there are about 1,150 people in
about 245 residences. The township is about 10 km north of Marybbrough off the
Bruce Highway and around 2 km from the boundary of the proposed mine. The spoil
dump will be the part of the mine nearest the residents. Some of the residents have
formed the respondent incorporated body, Aldershot and District Against Mining

Inc., (AADAM) which, as a corporation, is a legal person and an objector.

One matter which was referred to in the hearing was that there is no reticulated water
provided in the community and the residents rely on rainwater stored in tanks. The
case presented to the Court on behalf of AADAM did not specify how many
rainwater storage tanks may potentially be affected by the dust from the proposed

mine.

Only AADAM objects to the mining lease applications, MLA 50273 (860.7 ha),
MLA 50274 (162.9 ha) and MLA 50280 (1.5264 ha), known as Colton A, B and C
respectively. It also objects to the draft Environmental Authority (EA). The
applicant and the statutory party are in favour of the applications and EA.



(]

[6]

In the case of the draft EA for the proposed project, the other objectors are a number
of individuals who have chosen to rely on their written objections made in the
process. They have chosen not to give or call evidence at the hearing but to rely on
the concerns which they have already expressed. These persons are Max Adlam
(exhibit 16), Jim Blackmore (exhibit 12), Jane Jones (exhibit 11), William McKillop
(exhibit 16), Colin Reynolds and Suzanne Reynolds (exhibit 10), Philip Martin
Rodhouse and Christine Rodhouse (exhibit 15), John Sharp and Marilynn Sharp
(exhibit 13), Michael Ward, Shirley Ward and Peter Ward (exhibit 14).

The chief executive of the environmental regulator, the Department of Environment
and Heritage Protection, which is the statutory party, was represented by counsel at
the hearing. The applicant was represented by Queen’s Counsel and AADAM was
represented by Mr G Houen, agent.

This Court’s role in the process

[7]

The Land Court performs an administrative function in the present i)'rbceedings. It
does not decide a dispute but instead is permitted by law to make recommendations.

The decision-making power rests with the relevant Minister.

Mineral Resources Act 1989

(8]

In the case of applications for mining tenures, the Mineral Resources Act 1989
(MRA) provides, in section 265, that objections are to be referred to the Court. That
process was followed and under s 268(1) of the MRA the Court is required to hear
the applications and objections. Under s 269 the Court is required to forward the
objections, the evidence adduced at the hearing, any exhibits and the Court’s
recommendation to the Minister. The section sets out what the recommendation
must consist of and what the Court must consider. It is useful to set out s 269 in full

since it is central to what the Court is required to do.

269 Land Court's recommendation on hearing

(1) Upon the hearing by the Land Court under this part of all matters in
respect of an application for the grant of a mining lease, the Land Court
shall forward to the Minister—

(a) any objections lodged in relation thereto; and
(b) the evidence adduced at the hearing; and

(c) any exhibits; and

(d) the Land Court’s recommendation.

Note—

For other relevant provisions about forwarding documents, see
section 3860.



(2) For subsection (1)(d), the Land Court’s recommendation must consist
of—
(a) a recommendation to the Minister that the application be
granted or rejected in whole or in part; and
(b) if the application relates to land that is the surface of a
reserve and the owner of the reserve has not consented to

the grant of a mining lease over the surface area, the

following—

(i) a recommendation to the Minister as to whether the
Governor in Council should consent to the grant over
the surface area;

(ii) any conditions to which the mining lease should be
subject.

(3) A recommendation may include a recommendation that the mining
lease be granted subject to such conditions as the Land Court considers
appropriate, including a condition that mining shall not be carried on
above a specified depth below specified surface area of the land.

(4) The Land Court, when making a recommendation to the Minister that
an application for a mining lease be granted in whole or in part, shall
take into account and consider whether—

(a) the provisions of this Act have been complied with; and
(b) the area of land applied for is mineralised or the other
purposes for which the lease is sought are appropriate; and
(c) if the land applied for is mineralised, there will be an
acceptable level of development and utilisation of the
mineral resources within the area applied for; and
(d) the land and the surface area of the land in respect of which
the mining lease is sought is of an appropriate size and
shape in relation to—
(i)  the matters mentioned in paragraphs (b)
and (c); and '
(i)  the type and location of the activities
proposed to be carried out under the
lease and their likely impact on the
surface of the land; and
(e) the term sought is appropriate; and
(f) the applicant has the necessary financial and technical
capabilities to carry on mining operations under the
proposed mining lease; and
(g) the past performance of the applicant has been satisfactory;
and
(h) any disadvantage may result to the rights of—
(1) holders of existing exploration permits or
mineral development licences; or
(it) existing applicants for exploration permits or
mineral development licences; and
(i) the operations to be carried on under the authority of the
proposed mining lease will conform with sound land use
management; and
() there will be any adverse environmental impact caused by
those operations and, if so, the extent thereof; and



(k) the public right and interest will be prejudiced; and
() any good reason has been shown for a refusal to grant the
mining lease; and

(m) taking into consideration the current and prospective uses
of that land, the proposed mining operation is an
appropriate land use.

(5) Where the Land Court recommends to the Minister that an
application for the grant of a mining lease be rejected in whole or in
part the Land Court shall furnish the Minister with the Land Court’s
reasons for that recommendation.

(6) If—

(a) the application is for the grant of a coal mining lease; and
(b) under section 318BA, a preference decision is required,;

the Land Court can not recommend that the lease not be granted
so as to give preference to petroleum development.

An inspection or view

[

[10]

Section 268(4) of the MRA provides that the Court “may direct an inspection or
view of the land the subject of the application”. There was imaging and mapping of
this area provided ih the evidence. There was also imaging and mapping of areas
beyond the land the subject of the applications for mining tenures. On behalf of
AADAM it was submitted that with the aid of a boat and helicopter or by road the
Court should carry out an inspection. It was suggested that the applicant ought to
bee;r the costs associated with this. The applicant was not i)repared to do this and
there was no support for the idea of an inspection or view from the applicant or the
statutory party. The Court was not prepared to order an inspection in the existing
circumstances. It urged the parties to make good use of maps and photographs,
including overhead imagery, and indicated that the application for a site visit could
be renewed as evidence progressed if an improved case for such an order could be
shown. The Court indicated that it wanted agreement from the parties about what
ought to be inspected in order to avoid an unstructured activity which could involve

considerable waste of time and money. No agreement was ever reached.

The Court put time aside for hearing evidence at Maryborough and potentially
conducting a view in conjunction with that. As the case proceeded, no party had any
witness whose evidence needed to be heard at Maryborough and the submission on
the part of AADAM, although repeated, did not improve. In the circumstances of
the case, the Court did not direct an inspection or view as it was not satisfied that

this was necessary to carry out its tasks.



Environmental Protection Act 1994

[11]

(12]

Under the Environmental Protection Act 1994 (the EP Act), the administering
authority acted in accordance with the EP Act and referred the objections to the

Court. The hearing under the MRA and the EP Act were conducted at the same time.

The EP Act sets out the nature of the objection decisions and what the Court must

consider. These sections are in the following terms:

222 Nature of objections decision

(1

@

)

The objections decision for the application must be a
recommendation to the EPA Minister that—

(a) the application be granted on the basis of the draft
environmental authority for the application; or

(b) the application be granted, but on stated conditions that
are different to the conditions in the draft; or
(c) the application be refused.

However, if a relevant mining lease is, or is included in, a significant project
and, under section 210, Coordinator-General’s conditions were included in
the draft, any stated conditions under subsection (1)(b)—

(a)  mustinclude the Coordinator-General’s conditions; and

(b) must not be inconsistent with a Coordinator-General’s
condition.

The Land Court must, as soon as practicable after the decision is made,

give a copy of the decision to each of the following—

(a) the MRA Minister;

(b) if a relevant mining lease is, or is included in, a
significant project—the State Development Minister.

223 Matters to be considered for objections decision

In making the objections decision for the application, the Land Court must
consider the following—

(a) the application documents for the application;
(b) any relevant regulatory requirement;
(c) the standard criteria;

(d) tothe extent the application relates to mining activities in
a wild river area—the wild river declaration for the area;

(e) each current objection;
(f)  any suitability report obtained for the application;

(g) the status of any application under the Mineral Resources
Act for each relevant mining tenement.



Level 1 Objectors

[13]

[14]

[15]

The objectors who are natural persons chose to rely on their written objection only
and to not participate in the Court process. These are Level 1 Objectors as referred

to in Land Court Practice Direction 3 of 2015.

All of the material provided by these objectors was considered by the Court. Their
concerns covered noise, dust on solar panels and dust getting into tank water and its

potential for respiratory and toxic effects.

Although these objectors did not give or call evidence, the evidence which was

provided to the Court was considered in the light of their concerns.

The hearing — witnesses, exhibits and an e-trial

[16]

[17]

- [18]

[19]

[20]

The hearing of evidence took place in Brisbane and this occupied four days of Court
time. Written submissions and oral submissions came later. The applicant called
five witnesses. These were: o

. Mr Shane Elkin, regarding noise impacts.

. Mr Simon Welchman, concerning air quality.

1

2

3. Mr Michael Batchelor, a mining engineer. 4

4. Mr Stephen Charles Eames, Director, Colton Coal.
5

. Dr John Thorogood, regarding water ecology.
AADAM called one witness, Mr Max Winders, an engineer.

Further, on behalf of AADAM, Mr Brian Linforth provided an affidavit, exhibit
118, confirming his witness statement. Ms Aileen Harrison confirmed her witness
statement by affidavit which became exhibit 117. There was no challenge to their

statements, which were exhibits 51 and 52 respectively.

The statutory party called Mr Timothy Mervyn Brain, a compliance delivery
manager of the statutory party.

There were 126 exhibits, some consisting of many pages. The material was provided
in electronic form so that it could be easily and quickly accessed in Court. This
shortened the time needed to conduct the hearing as documents could be quickly

displayed to the parties and the Court.



[21]

[22]

[23]

In exhibit 51, Mr Linforth states, as has been noted, that Aldershot is home to about
1,150 people in about 245 residences. He refers to matters regarding dust, noise,
rainwater tanks and the Mary River. The contents of his statement were not disputed
before the Court. In it he explains that AADAM is not against all mining but is

against mining that would have significant negative impacts.

In exhibit 52, Aileen Harrison explains the effects of the New Acland coal mine on
her and her family and their business and health. None of this was disputed. It is

noted that Mr Linforth states in exhibit 51 that no agricultural land would be directly

affected by the proposed project.

The hearing focused on the areas where the parties were in dispute. A consideration

of the evidence in the light of the matters which the Court must address enables all

of the objections to be considered together in their context.

The applicant’s case

[24]

[25]

The applicant pointed out that historically there have been small mines in the
Burrum coal fields in this area. What is proposed is a relatively small open cut mine,
as compared to the size of other open-cut coal mines. Probably about 5 million tons
of coking coal will be mined. The closest residence is about 2 km from the boundary

of the proposed lease. The pit will start about 4 km from the closest house and, after

-about 10 years, be 3 km away. The spoil dumping area will be the closest source of

dust.

It was submitted that any water discharged into the Mary River would be
“chemically benign” and could only be discharged, because of conditions in the
draft EA, when there is significant flow in the river and when the water to be
discharged meets the standard set for it. It was stressed that the water used for
washing the coal is not to be discharged. What may be discharged is the rainwater
that falls onto the site and which is stored in a dam. It is recognised that the ground
will be disturbed by the mining activities so there will be sediment which the dam
will catch. The three tenures sought are all part of the one project and may usefully
be considered together. There is only one objection, from AADAM, to the

applications for the mining tenures.
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The witnesses called on behalf of the applicant

[26]

[27]

(28]

[29]

Mr Shane Robert Elkin was called on behalf of the applicant. He produced a report,
exhibit 35, a response report, exhibit 39, and a joint expert report, exhibit 110. Mr
Elkin is a mechanical engineer and a registered professional engineer in Queensland.
He has considered the potential airborne noise impacts of the proposed mine. His
opinion is that, with the use of appropriate site-based management measures,
acceptable noise levels can be achieved at neighbouring noise-sensitive locations.
He is an acoustic consultant with relevant experience and believes that the acoustic

quality objectives are appropriate.

There is only one matter of disagreement between Mr Elkin and Mr Paul King, a
mechanical engineer who is the respondent’s expert. Mr King is of the opinion that
real-time noise monitoring should be installed prior to commencement of mining
operations and continued throughout the mining. Mr Elkin disagrees and is of the
view that non-real-time noise monitoring should be used. If non-compliance with
noise limits becomes an issue, real-time monitoring should be used to manage the

adverse impacts of noise.!

The predominant wind direction is from the south-south-west, which is away from
the. sensitive receptors, the people of Aldershot. Mr Elkin made clear in cross-
examination that real-time monitoring available on the internet would be likely to
trigger a lot of false positives and that the information needs to be analysed and

interpreted by a professional before being published.?

Mr Simon John Welchman was called on behalf of the applicant. His report became
exhibit 33. His response report is exhibit 36 and his joint report with Mr Paul King
dated 15 October 2015 is exhibit 108. These experts have no areas of disagreement.’
The joint report is succinct and it is worth setting out its substance. The report is in
the following form:

“INTRODUCTION

1. In accordance with the Order of the Court, Mr King and Mr
Welchman met on 1 October 2015 to discuss whether the air quality
issues associated with the Colton Coal Project can be resolved, in
whole or in part.

1
2

Ex 110, pages 7 and 8.
T 2-25, lines 10-31.
Ex 108, pages 5, para 17.
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On 28 January 2010, Colton Coal applied for the grant of ML 50273
and 50274 principally for the purpose of open cut coal extraction.
On 2 November 2010, Colton Coal applied for ML 50280 for the
principal purpose of providing tenure for part of the rail
infrastructure that is required to service the mine.

The Colton Project is located in the Fraser Coast Regional Council
area in southern Queensland approximately 10 km north of
Maryborough and 300 km north of Brisbane. The project will
consist of the development of a 5 million tonne inferred coking coal
resource of the Burrum coal measures. The project is planned to
mine up to 1.2 million tonnes per annum (Mtpa) of run of mine coal
by open cut methods to produce on average 0.5 Mtpa of product
metallurgical coal for export. The project production life is
estimated to be 8 to 10 years.

The Colton Coal Project is proposed to be an open cut coal mine
using excavators, bulldozers, trucks and other equipment for

overburden and interburden removal. Coal will be mined using
small excavator type machinery, trucks and other equipment.

The Department of Environment and Heritage Protection (EHP)
issued a draft Environmental Authority (EA) including conditions
dated 1 September 2014. The draft EA was the subject of public
notification and a number of submissions were made in respect of

it. .

Objections have been lodged by the following parties:
. Aldershot and District Against Mining Iric.;
. John and Marilyn (sic) Shmpé;
. Phillip (sic) Martin Rodhouse and Christine Rodhouse;
. Colin Reynolds and Suzanne Reynolds;
. William McKillop and Max Adlam;
. Michael Ward, Shirley Ward and Peter Ward;
. Jim Blackmore; and

. Jane Jones.

DOCUMENTS RELIED UPON

7.

In preparing this Joint Expert Report we have primarily relied upon
the following documents:

. Colton Coal Mine Project Environmental Management Plan,
prepared for Colton Coal Pty Ltd by AARC, May 2014 (EM



Plan)
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. Mining Lease Application numbers 50273, 50274, 50280

. Two detailed air quality assessments were prepared for the
Colton Coal Project, namely:

o Colton Mine Project, Air Quality Impact &

Greenhouse Gas Assessment, prepared for AARC,
ASK Consulting Engineers Pty Ltd, 16 August 2011
(ASK AQ Report, Annexure J of the EM Plan)

Colton Coal Mine, Supplementary Air Quality
Assessment, prepared for AARC, ASK Consulting
Engineers Pty Ltd, 1 April 2015 (ASK
Supplementary AQ  Report). The ASK
Supplementary AQ Report is attached as Annexure
‘B’ to this Statement of Evidence

. Statements of Evidence prepared by' Simon Welchman and
dated 1 May 2015 and 3 September 2015

. Statement of Evidence prepared by Mr Paul King and dated
13 July 2015

. The reasons for objection of the submitters

. The draft Environmental Authority issued by EHP dated 1
September 2014. :

OBJECTIONS

8. Mr King and Mr Welchman agree that the reasons for objection of
the submitters can be summarised as follows:

. Adverse impact on tank water
. Air quality assessment is inadequate
. Heavy metals associated with coal

» - Draft EA fails to properly address proximity to Aldershot.

AREAS OF AGREEMENT

9. Mr King and Mr Welchman agree that the air quality assessment
studies conducted by ASK Consulting Engineers Pty Ltd and
supplemented by peer review and dispersion modelling conducted
by Katestone Environmental Pty Ltd